
 

 

 

 

Environmental Review 
Tribunal 

 
Case No.: 14-007 

 
 
Van Den Bosch v. Director, 
Ministry of the Environment 
 

In the matter of an appeal by Leonard Van Den Bosch filed January 29, 2014 for a 
hearing before the Environmental Review Tribunal pursuant to section 142.1 of the 
Environmental Protection Act, R.S.O. 1990, c. E.19, as amended, with respect to 
Renewable Energy Approval No. 7812-9E4QSC issued by the Director, Ministry of the 
Environment, on January 20, 2014 to East Durham Wind Inc., under section 47.5 of the 
Environmental Protection Act, regarding the construction, installation, operation, use 
and retiring of a Class 4 wind facility with a total name plate capacity of up to 23 
megawatts at a site located south of Concession 6, west of Sideroad 40, Artemesia-
Glenelg Townline and Sideroad 50, east of Baseline Road and north of West-Grey 
Southgate municipal boundary, in the Municipality of West Grey, County of Grey, 
Ontario; and 

In the matter of a hearing held on April 7 to 9, May 5 to 7, and June 18, 2014, at 
Durham Community Centre, 451 Saddler St. W., Durham, Ontario, and by telephone 
conference calls on May 1, 2, 8, 14, 15,  and 27, and June 11 and 25, 2014. 

Before: Robert V. Wright, Vice-Chair 

Appearances: 

Eric Gillespie - Counsel for the Appellant, Leonard Van Den 
  Bosch  

Leonard Van Den Bosch - Appellant, on his own behalf 

Jeremy Glick and - Counsel for the Director, Ministry of the Environment 
Katie Clements 

John Terry, Dennis Mahony - Counsel for the Approval Holder, East Durham 
and Justin Necpal  Wind, Inc. 

Bev Cutting  - Representative for the Participant, the Municipality 
  of West Grey  

Terry Bujokas, Marian Ratcliffe - Participants, on their own behalf  
and Gloria Morris 



Environmental Review Tribunal Decision: 14-007 
Van Den Bosch v. Director, 
Ministry of the Environment 
 

2 

Robin Hobbs, Christopher King, - Presenters, on their own behalf  
Rozina Van Den Bosch and  
Martina Hayward 

Dated this 29th day of July, 2014. 



Environmental Review Tribunal Decision: 14-007 
Van Den Bosch v. Director, 
Ministry of the Environment 
 

3 

REASONS FOR DECISION 

Background 

The Approval and the Appeal 

[1] On January 20, 2014, the Director, Ministry of the Environment (“MOE”) issued 

renewable energy approval No. 7812-9E4QSC (the “Approval”) to East Durham Wind, 

Inc. (the “Approval Holder”) under s. 47.5 of the Environmental Protection Act (“EPA”), 

regarding the construction, installation, operation, use and retiring of a Class 4 wind 

facility with 14 wind turbine generators and a total name plate capacity of up to 23 

megawatts (the “Project”) at a site located south of Concession Road 6, west of 

Sideroad 40, Artemesia-Glenelg Townline and Sideroad 50, east of Baseline Road and 

north of West-Grey Southgate municipal boundary, in the Municipality of West Grey, 

County of Grey, Ontario.  This is approximately 10,050 hectares and is described as the 

“Project Study Area”.   

[2] On January 29, 2014, Leonard Van Den Bosch (the “Appellant”) filed a notice of 

appeal of the Approval with the Environmental Review Tribunal (the “Tribunal”) under  

s. 142.1 of the EPA.  He owns property directly to the south of three turbines in the 

north-east portion of the Project Study Area.  The grounds for the appeal of the 

Approval are that engaging in the Project in accordance with the Approval will cause 

serious harm to human health, and serious and irreversible harm to plant life, animal life 

or the natural environment.  

[3] The issue on the appeal is relatively narrow in comparison with other renewable 

energy approval appeals.  It is discussed in more detail and set out below.   

[4] Approximately 11,200 tons of concrete material, 800 tons per turbine, is to be 

used for the concrete foundations for the turbines.  From the Appellant’s perspective the 

issue includes alleged harm from the construction of the foundations, concrete leachate, 

cement truck wash water and some other specific Project construction concerns.  The 

Director and the Approval Holder submit that only matters relating to the concrete 

foundations for the three turbines that are closest to the Appellant’s property, and the 

cement truck wash water, are within the issue on the appeal.   

Project and Location 

[5] The proposed layout of the Project components will be referred to as the “Project 

Location”, which is described as “the outer limit where site preparation and construction 
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activities will occur (i.e. temporary disturbance areas) and where permanent 

infrastructure will be located, including the airspace occupied by turbine blades.”   

[6] The “Project Area” is described as the Project Location plus the surrounding  

120 metres of land.  

[7] The Project Study Area consists of rolling rural countryside east of the 

Community of Durham and west of the Village of Priceville within Grey County.  It has 

open agricultural fields and wooded areas.  It includes sections of the Saugeen River, 

the headwaters of Durham Creek, and several smaller streams, including a stream on 

the Appellant’s property that is a tributary of the Saugeen River.  The land uses within 

the Project Study Area are a mix of naturalized areas, agricultural fields and aggregate 

extraction areas.    

[8] Generally, the proposed wind turbines are set back from both sides of County 

Road 4, which runs in an east to west direction between the Village of Priceville (east of 

the Town of Flesherton) and the Community of Durham, and bisects the Project Study 

Area.  The three proposed turbines in the immediate vicinity of the Appellant’s property 

(T12, T14 and T15) are to be located in the north-east section of the Project Study Area, 

north of Northline Rd and south of Concession 4.  This is on the north side of the 

Saugeen River.  The other 11 turbines are on the south side of the river and set back 

from both sides of County Road 4, which is the main turbine corridor for the Project.  

Procedural Matters 

[9] The proceedings in relation to the preliminary hearing are set out in the Tribunal’s 

orders and reasons for decision dated March 7, April 1, May 2 and May 5, 2014.  

[10] The Appellant has been represented by counsel in most matters regarding the 

Redside Dace fish species and the second, or “environmental”, branch of the renewable 

energy approval appeal test (discussed below), but has otherwise represented himself.    

[11] On June 18, 2014, the Tribunal conducted a site visit in accordance with its 

Practice Direction.  

Relevant Legislation and Rules 

[12] The relevant legislation and the Tribunal Rules of Practice (the “Rules”) are set 

out in Appendix A. 
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Issue 

[13] The scope of the issue in this case has itself been an ongoing issue in the course 

of the hearing.  The Appellant prepared and filed the notice of appeal when he was self-

represented and did not use precise wording in some instances.  The parties generally 

agree that the appeal includes matters relating to the turbine concrete foundations and 

cement truck wash water.  However, there is no agreement on whether the issue also 

involves some construction matters not directly related to the turbine foundations and 

consideration of all of the turbines or just turbines T12, T14 and T15, which are the 

turbines closest to the Appellant’s property.     

[14] The following extract from the Tribunal’s March 7, 2014 order (paras. 13 to 21) 

made regarding the preliminary hearing assists in explaining the disagreement as to the 

scope of the issue (emphasis added):  

The Appellant is self-represented.  His notice of appeal states that he 
believes: “this project, … will cause serious harm to human health and 
cause serious and irreversible harm to plant life, animal life and the 
natural environment.” 

The notice of appeal describes the Appellant’s concern about leachate 
from the concrete bases for the wind turbines.  The Appellant refers to an 
aquifer that replenishes a trout pond on his property (although it is not 
clear whether the pond is existing or still to be created) and is the source 
for two drinking water wells on his property.   

The notice of appeal also states, under the heading “Statement of Issue”:   

The appellant believes these heavy metals and toxic chemicals 
that will leach into the ground water will cause serious harm to 
human health and serious and irreversible harm to plant life, 
animal life and the natural environment. 

Ontario protects our source water through the Clean Water Act 
which requires that local communities through local Source 
Protection Committees – assess existing and potential threats to 
their water, and that they set out and implement the actions 
needed to reduce or eliminate these threats. 

The Act Empowers communities to take action to prevent threats 
from becoming significant. 

The notice of appeal goes on to describe the Appellant’s concern about 
effluent from the washing of cement trucks killing vegetation, 
contaminating ground water and possibly entering ponds and streams 
and killing life in the water, including fish. 

The notice of appeal then sets out the decision the Appellant would like 
the Tribunal to make … .  The specified relief is in respect of: the 
decommissioning of wind turbines 12, 14 and 15 and the removal of the 
cement concrete bases; and: “Best practices to insure the Environmental 
protection of all water courses, systems, reservoirs and aquifers during 
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the production, transport and maintenance of concrete and concrete 
related equipment during construction of East Durham Wind project.” 

…      

The Tribunal indicated at the preliminary hearing, and finds, that it is 
premature to limit the scope of the appeal to alleged harm only in relation 
to the concrete bases for wind turbines 12, 14 and 15.  From a broad 
perspective, the issues raised by the Appellant in the notice of appeal 
concern alleged serious harm to human health and serious and 
irreversible harm to plant life, animal life or the natural environment in 
relation to the cement concrete bases and, as described by the 
Appellant, aquifer(s), water bodies such as ponds and streams, drinking 
water, and life in the water including fish.   

The Tribunal finds that it is premature to further scope the issues in the 
notice of appeal from the above broad perspective at this time.  This is, 
however, without prejudice to further submissions regarding the scope of 
the issues in the appeal proceeding at such point in the proceeding as 
may be appropriate.  The Tribunal refers here, and below regarding 
procedural directions, to the provisions of Tribunal Rule 1, which 
provides: 

The purpose of these Rules are: to provide a fair, open, 
accessible and understandable process for Parties and other 
interested persons; to facilitate and enhance access and public 
participation; to encourage co-operation among Parties; to 
assure the efficiency and timeliness of proceedings; and to assist 
the Tribunal in fulfilling its statutory mandate.  

[15] During the course of the hearing, and in hearing final oral submissions, it was 

also discussed that the notice of appeal also provides that the Appellant is appealing 

the portion of the Approval that requires that the Approval Holder: “Employs best 

management practices for management and sediment and erosion control during 

construction, installation and retiring of the facility.”  This appears to raise some 

construction concerns not directly related to the concrete foundations.    

[16] However, the Appellant’s evidence and submissions focus on T12, T14 and T15 

as evidence of the worst case scenario in relation to the issue on the appeal and his 

concerns.  The evidence of the participants and presenters regarding other turbines in 

the Project was not nearly as detailed or compelling as the Appellant’s evidence in 

respect of the issue on the appeal.  The Tribunal concludes that nothing turns on 

whether turbines T12, T14 and T15 are the exclusive turbines of interest on this appeal.   

[17] The issue on this appeal is whether engaging in the Project in accordance with 

the Approval (more specifically, the construction, use and decommissioning of the 

turbine concrete foundations and directional drilling), will cause serious harm to human 

health (due to contaminated drinking water), or serious and irreversible harm to fish or 
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the natural environment (more specifically, the endangered Redside Dace species or its 

habitat). 

[18] The Approval Holder’s written submissions list “four areas of evidence that 

engage or potentially engage the legal test in this proceeding”.  The Approval Holder 

states them as follows: 

1. Will the concrete foundations of the wind turbines cause serious harm to 

human health or serious and irreversible harm to fish by leaching 

contaminants into groundwater? 

2. Will the washout water from the washing out of cement trucks during the 

turbine foundation construction process be discharged freely into the 

environment and cause serious harm to human health or serious and 

irreversible harm to fish? 

3. Will any of the construction-related aspects of the project of which  

Dr. Christopher Wren raised concern – principally, directional drilling, 

dewatering and construction noise – cause serious and irreversible harm to 

fish?  

4. Will any of the aspects of the project that the appellant and Dr. Wren have 

focused on cause serious and irreversible harm to Redside Dace in 

particular? 

The Approval Holder submits that the first two matters are raised by the appeal, the 

third is not, and the fourth matter need not be determined if the Appellant’s evidence 

does not demonstrate harm to fish or fish habitat generally.  

Discussion 

[19] The evidence on the appeal proceeded in two phases.  In the first phase the 

Appellant was self-represented.  He gave evidence, and cross-examined the witnesses 

for the Approval Holder, about the chemical content of the turbine concrete foundations 

and their alleged leachate, construction concerns, including the alleged contaminated 

cement truck washwater, and decommissioning concerns.  In the second phase of the 

hearing of the evidence the Appellant was represented by counsel and the focus of the 

Appellant’s expert witness evidence was on the impact of wind turbine construction on 

the Redside Dace fish species and its habitat.  The Redside Dace is classified as an 

endangered species under the Ontario Endangered Species Act, 2007 (“ESA”).  The 

evidence and submissions of the presenters and participants support the Appellant’s 
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position, adding their personal perspectives on the issue.  The Director and the 

Approval Holder objected to most of this evidence, which is discussed below.  The 

responding evidence of the Director and the Approval Holder followed the same phased 

sequence.   

Appellant’s Evidence 

[20] The Appellant owns property in the vicinity of turbines T12, T14 and T15.  As 

referenced in the notice of appeal, the Appellant’s initial primary concerns were that 

toxic leachate from the concrete foundations would harm fish in a trout pond on his 

property (although the Appellant’s evidence at the hearing related to Redside Dace and 

a stream on his property) and contaminate groundwater in a drinking water aquifer.  

While he referred to trout and fish generally in his notice of appeal, the Appellant did not 

give any specific evidence about the trout pond at the hearing.   

[21] The Appellant first specifically referred to Redside Dace after commencing the 

appeal.  Apparently this was the result of his sister-in-law, the presenter Rozina Van 

Den Bosch, having shown him a letter dated June 11, 2014, from the Ministry of Natural 

Resources (“MNR”) addressed to her husband Bryan Van Den Bosch (since deceased).  

The letter stated that it was in connection with a study: 

to gather information regarding redside dace including its range, habitat, 
current distribution, abundance, and status of existing populations with 
the Saugeen River Watershed.  This information will be collected, 
analyzed and used to develop a strategy to work towards sustainability of 
the species. 

The letter went on to advise: “Our intent is to visit many of the sites where redside dace 

were found in the past.  Your property, … is adjacent to, or contains one of these 

historical sites.”  Apparently, Bryan Van Den Bosch did not respond to the request.  

However, a survey was conducted at the mouth of the Van Den Bosch tributary in 2004.  

This is discussed further below.    

[22] Mr. Van Den Bosch testified to having seen Redside Dace jumping in a stream 

on his property the previous summer.  On cross-examination he agreed that he could 

not make a positive identification and he did not rely on this evidence in his 

submissions.      

[23] He testified as to the content of the concrete that he believes will be used for the 

turbine foundations.  Mr. Van Den Bosch did not seek to be qualified as an expert 

witness regarding concrete.  He obtained much of the information that he testified about 

from Project documents, requests for information from the other parties, government 
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publications, the internet, and evidence given by witnesses called by the Director and 

the Approval Holder.   

[24] The Director and Approval Holder cross-examined Mr. Van Den Bosch about his 

opposition to the Project expressed in letters and emails that he wrote and placed on 

the internet. 

[25] Mr. Van Den Bosch did not provide any evidence regarding the concern about 

the wash water from the cement trucks.   

[26] The Appellant submits that he does not require expert evidence to demonstrate 

that the concrete will leach toxic chemicals and heavy metals that will contaminate 

water and cause harm to human health and fish habitat.  He gave evidence about the 

content of the concrete to be used for the foundations based on information obtained 

from the Approval Holder identifying the chemicals on Material Safety Data Sheets, 

comparing those chemicals with information from the Workplace Hazardous Materials 

Information System (“WHMIS”), the Project approval documents, and evidence given by 

the witnesses for the Approval Holder and the Director.     

[27] The only expert witness called by the Appellant was Dr. Wren.  He was qualified 

by the Tribunal to give opinion evidence as an expert in fisheries sciences and 

ecological risk assessment as it relates to fish.   

[28] Dr. Wren lives in the vicinity of the Project.  He has professional and personal 

knowledge of the Upper Saugeen River watershed and had reviewed MNR publications 

about the area.  He testified that the headwater streams have brook trout and that there 

have been three recent observations of Redside Dace.  He reviewed historical fish 

surveys from the 1950s, including observations of Redside Dace in the watershed, 

highlighting that in 1951 the species was found in the stream on the Appellant’s 

property.  He also reviewed the 2004-2005 survey by Streams Ontario for the MNR.  In 

Dr. Wren’s opinion, the MOE “did not demonstrate due diligence in considering or 

evaluating sensitive fish and fish habitat in the project study area, with particular 

reference to the fish species Redside Dace”.   

[29] In Dr. Wren’s view, the sampling of the Saugeen River for Redside Dace was 

inadequate largely because too few samples were taken over too large an area.  It is his 

opinion that the MNR should have required the Approval Holder to conduct field 

investigations for Redside Dace in the Project Study Area to confirm their status.  He 

relied upon an email from the MNR to the Approval Holder’s ecologist which stated: 
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The absence of a species at risk occurrence does not mean that they are 
not present and as a result due diligence is still required … .  It should be 
noted that from a species at risk perspective this is an understudied area 
and as a result the MNR will be looking to ensure appropriate due 
diligence as it relates to field work was conducted to consider these 
species in further NHA reports for this site.    

[30] Dr. Wren’s opinion is that: “the Upper Saugeen Subwatershed contains an 

abundance of coldwater fisheries habitat that is unique in Southern Ontario.  

Furthermore, the subwatershed is known to contain redside dace, an endangered 

species, which have a very specialized habitat.” 

[31] Dr. Wren also gave evidence about directional drilling and “fracking”, and soil 

erosion and sediment, and their likely effects on fish habitat and fish.  “Fracking” in this 

context is the accidental release of fluids toxic to fish that can occur during drilling to 

place transmission lines underground at water-crossings.  It is Dr. Wren’s view that a 

“frack out” could cause serious and irreversible harm to an endangered species such as 

the Redside Dace.  

[32] Dr. Wren also testified that the dewatering around turbine foundations and other 

construction activities for Project infrastructure, such as making access roads, road 

widening and trenching for the laying of cable, will cause soil erosion and the release of 

sediment into watercourses, i.e., fish habitat, and that this will cause serious and 

irreversible harm to the Redside Dace species in particular.  He described behavioural 

effects, e.g., moving out of preferred habitat such as spawning habitat; reduced feeding 

because Redside Dace and trout are visual feeders; impacts to developing eggs and 

fry; decreased growth; and direct mortality.  Dr. Wren gave evidence that it is likely that 

these negative impacts will occur. 

[33] Dr. Wren likened the Project to off-shore wind projects where a potential impact 

on fish is noise.   

[34] Dr. Wren testified that in regards to fish and fish habitat, there is a disconnect in 

the review process for renewable energy approvals: while the Natural Heritage 

Assessment (“NHA”) Report is reviewed by the MNR, which has expertise in fish and 

fish habitat, it does not contain information about fish and fish habitat.  That information 

is contained in the Water Assessment and Waterbody Report (“WAWB Report”) which 

is reviewed by the MOE, which does not have the same level of expertise in fish and 

fish habitat.  In his opinion, this generally results in an inadequate review of fish and fish 

habitat in the approval process.  
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[35] Dr. Wren further agreed on cross-examination (his initial understanding of the 

review process was different) that none of the public documents in support of the 

Approval contain any reference to Redside Dace because that information is included in 

a separate Species as Risk report that is only given to the MNR.  The evidence was that 

this is done to protect information about the location of species at risk.  Dr. Wren 

pointed out that in this case the public records for the Approval were deficient and the 

lack of transparency unnecessary because the MNR advertises the presence of 

Redside Dace on signs in the Upper Saugeen River Watershed.  

[36] With respect to the Redside Dace, and as summarized in the Appellant’s written 

submissions, Dr. Wren testified that, due to its specific habitat requirements, e.g., small, 

clear, cool streams, and low natural abundance, “any effect including behavioural 

changes to growth or reproduction are considered significant and must be considered 

serious” and that “for threatened and endangered species, protection of the individual is 

recognized, not the animal population.”   

[37] Dr. Wren concluded that the Approval Holder and the MOE did not demonstrate 

due diligence in considering or evaluating fish and fish habitat in the Project Study Area, 

that further studies are required, and that: “it is my opinion that the construction and 

operation of the East Durham Wind Project in the sensitive landscape of the Upper 

Saugeen River sub watershed as approved will cause serious and irreversible harm to 

plant life, animal life and the natural environment.”    

Evidence of Participants and Presenters  

[38] There were four participants and three presenters who testified as lay witnesses.  

They gave evidence and made submissions concerning the alleged effects on drinking 

water and the Redside Dace of leaching from the turbine concrete foundations and 

other construction concerns. 

[39] Gloria Morris, a participant, is a life-long resident of West Gray.  She lives in a 

house that is on three acres of land within the Project Study Area close to turbines T1, 

T2, T3, T4 and T5.  She is opposed to the Project and says that the prospect of the 

turbines is like “living in a nightmare”.  She is concerned about the alleged effect of 

leaching of toxins from the concrete foundations on groundwater and aquifers, and, 

hence, drinking water, and fish habitat. 

[40] Ms. Van Den Bosch, a presenter, is the sister-in-law of the Appellant.  She too 

lives in the Project Study Area, north of Northline Rd. and south of Concession 4, which 

is directly south of turbines T12, T14 and T15.  She has the same concerns as  
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Ms. Morris.  She questioned why casings will not be used for construction of the 

concrete foundations.  She referred to a number of documents concerning Redside 

Dace in the Saugeen watershed and is concerned that this information was not 

considered in connection with the construction plans.  She put in evidence the letter 

June 11, 2004 from the MNR requesting permission to come onto her husband’s 

property to survey for Redside Dace in a stream on the property (the same stream that 

is on the Appellant’s property) where the species had been identified in 1951.  She 

believes that these matters need further study before the Project should proceed.  

[41] Terry Bujokas, a participant, and her spouse, Robin Hobbs, a presenter, have a 

country home on property in the Project Study Area that is approximately one kilometer 

from turbines T12, T14 and T15.  They both oppose the Project.  In addition to the 

concern about leachate from the concrete, she is concerned about toxic concrete dust, 

particularly when the top portions of the foundations are removed upon 

decommissioning.  Another concern of hers is that the alleged continuing contamination 

of groundwater and aquifers by the remains of the concrete foundations after 

decommissioning.    

[42] Mr. Hobbs is also concerned about contamination of what he describes as a 

highly vulnerable aquifer and a stream running across his property that he believes has 

all of the features of Redside Dace habitat.  He recalled that in 2004 an MNR 

representative had requested permission to survey his property for the presence of 

Redside Dace spawning habitat.   

[43] Bev Cutting is the representative, and a Councillor, for the Municipality of West 

Grey (“West Grey”), a participant.  West Grey believes that the Approval was granted 

without sufficient studies, the lack of information about the Redside Dace being a 

poignant example.  She referred to a number of documents dealing with the species 

and its habitat.  West Grey is concerned about the potential harm to Redside Dace 

habitat and drinking water from the leachate from the construction and operation of the 

Project.   

[44] Marion Ratcliffe, a participant, lives within the Project Study Area.  Her home is 

approximately 635 metres from T2 and within 2.2 kilometres of seven other turbines.  

She too is concerned about the leachate contaminating aquifers within the Project Study 

Area, and runoff from turbine T2, in particular.  She likens the remains of the turbine 

concrete bases after decommissioning to “unregulated dump sites”.    
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[45] Christopher King, a presenter, lives within the southwest corner of the Project 

Study Area, about one kilometre away from turbine T10.  He believes that the MOE is 

not protecting the natural environment in relation to wind farms, a sentiment that he 

shares with the Appellant, participants, and other presenters.  With regard to the 

Project, he is also concerned about contaminated drinking water and harm to the 

Redside Dace.     

Director’s Evidence 

[46] The Director called three witnesses: Mallory Jutzi, Bruce Harman and Todd 

Copeland.   

[47] Ms. Jutzi was qualified by the Tribunal to give opinion evidence as an expert 

surface water reviewer.  She is employed by the MOE as an environmental scientist.  

She reviewed the WAWB Report submitted by the Approval Holder to obtain the 

Approval.  It identifies water features in the Project Study Area, potential negative 

effects of the Project on water bodies and land within 30 metres of waterbodies, and 

how mitigation measures and an environmental effects monitoring plan will deal with 

negative environmental effects.   

[48] She determined that the WAWB Report was prepared in accordance with the 

renewable energy approval regulation and the MOE Technical Guide and that the 

mitigation measures and monitoring proposed in the WAWB Report, and incorporated in 

the Approval, were from a review perspective, acceptable.    

[49] She testified that the Approval incorporates mitigation measures proposed in the 

WAWB Report regarding potential impacts from the construction and decommissioning 

of turbines, access roads and underground collection lines; directional drilling; and 

dewatering for the turbine foundations.  The mitigation measures include erosion and 

sedimentation control and re-vegetating disturbed areas using native species. 

[50] If dewatering is required during construction, Ms. Jutzi testified that the Approval 

Holder is required to ensure that there are no adverse environmental effects.  The 

discharge of turbid water is prohibited. 

[51] She said that there will be extensive monitoring during the construction phase, 

including daily monitoring for erosion and sediment control, spills, and flooding where 

there is construction within 30 metres of a feature.  This will include monitoring of fish 

habitat. 
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[52] Ms. Jutzi stated that there will be no in-water works, i.e., no people or machinery 

will be working in a water body.   

[53] She indicated that directional drilling is considered to generally have less of an 

impact on fish habitat than working in a watercourse, but in any event there will not be 

any such drilling under the Saugeen River.  

[54] Ms. Jutzi said that the turbine foundations will cause a minimal reduction in 

groundwater infiltration and increased surface runoff.  

[55] Ms. Jutzi concluded that monitoring during construction and operation of the 

turbines will ensure that appropriate mitigation measures will be taken when required.   

[56] Mr. Harman was qualified by the Tribunal to give expert opinion evidence as a 

professional geoscientist with expertise in hydrogeology.  He is the Regional 

Hydrogeologist for the southwestern region of the MOE.  Mr. Harman testified that the 

water taking for the Project is a Category 2 application that would normally only require 

an applicant to have a qualified person certify that the water taking is short-term and 

non-recurring within MOE criteria.  Nevertheless, he said that he reviewed the 

Hydrogeological Assessment Memo prepared by the Approval Holder prior to the 

Approval, and was of the view there is low potential for adverse effects to the 

groundwater.   

[57] In Mr. Harman’s opinion, limited to considering the geology, hydrogeology and 

the geographic location of turbines T12, T14 and T15, there will not be any offsite 

adverse impacts to the groundwater on the Appellant’s property.  He explained that the 

aquifer in the area from which drinking water is drawn is at a depth that it is protected 

from contaminants on the surface and, specifically, on the Appellant’s property there is 

a thick clay layer below the turbine foundations that will act as an “aquitard” that restricts 

the flow of groundwater from one area to another.    

[58] Mr. Harman said there will be no impact to shallow groundwater from turbines 

T12, T14 and T15 because either there will not be any need for dewatering, or it will be 

negligible.    

[59] While he was not qualified as an expert on concrete, Mr. Harman testified that “in 

his thirty years of professional experience, ten of which have been with the Ministry of 

the Environment, he has never encountered a drinking water impact situation due to 

concrete.”  Mr. Harman added that over 38,000 wells in Ontario use concrete casings. 
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[60] Mr. Copeland testified as a technical witness.  He is a species-at-risk biologist 

with the MNR.  He stated that the Redside Dace were not mentioned in the NHA 

because they were dealt with under the ESA process.  His evidence was that neither 

Redside Dace nor Redside Dace habitat are present within or around the Project area.  

He gave the explanation that “where the proposed activity would have no impact on a 

hypothetical redside dace population, it would be unreasonable for the MNR to require 

the approval holder to conduct those studies.”  He added “that even if redside dace 

were present, the project would not cause them harm as there were no in-water works 

associated with the project or work in any potential redside dace habitat, including the 

meander belt.”      

Approval Holder’s Evidence 

[61] The Approval Holder called four witnesses: Dan Bunner, Nicole Geneau, Lynette 

Renzetti and Dr. Bruce Kilgour. 

[62] Mr. Bunner was qualified by the Tribunal to give expert opinion evidence as a 

geoscientist with expertise in hydrogeology and the related movement, potential impacts 

and remediation of contaminants in the environment.  He addressed the concerns 

raised by the Appellant, the participants and the presenters regarding the concrete 

foundations, and leaching in particular. 

[63] Similar to Mr. Harman’s evidence, Mr. Bunner described the aquifer in the area 

as being confined by overburden that prevents surface water and shallow groundwater 

from entering the aquifer unless this happens after a very long period of time.  He does 

not expect that excavations for concrete foundations will affect this situation. 

[64] Mr. Bunner’s opinion is that shallow groundwater flows in a northerly direction 

near turbine T12, and that surface water there also flows away from the Appellant’s 

property.   

[65] Mr. Bunner referred to studies that he says indicate that there is no significant 

risk that concrete immersed in water will leach chemicals, elements or compounds 

exceeding regulatory standards.  In his opinion, the concrete foundations, even the 

portion left in the ground after decommissioning, are even less likely to leach 

contaminants into groundwater and then into aquifers that will cause harm to human 

health or the environment because they will not be in constant contact with water.  He 

said that the studies are compatible with his own numerous investigations in which 

groundwater contamination has not been attributed to buried concrete.  He testified that 
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concrete is used to decommission water wells and that it is used to prevent the 

migration of contaminants. 

[66] Mr. Bunner testified that toxicity is a matter of dose and exposure.  He said that 

the WHMIS classifications relied upon by the Appellant relate to workers exposed to full 

strength chemicals and that is not comparable to the very slow and indirect leaching 

process here.      

[67] Mr. Bunner said that concrete dust would only be produced during 

decommissioning and that it would not be in an amount that would cause serious harm 

to human health or the environment.   

[68] Mr. Bunner said that while wash water from the cement trucks could cause 

elevated PH levels, the Approval Holder has a protocol to prevent that and, in any 

event, it would not migrate to the bedrock aquifer. 

[69] Ms. Geneau is the Director of Wind Development for the Approval Holder.  She 

provided an overview of the Project, and said that it has an anticipated life of 30 years.  

She described that the siting of the turbines was made on the basis of the Construction 

Plan Report, the WAWB Report, and the NHA.  She explained that construction of the 

turbine foundations takes three to four days, that the concrete will be locally sourced, 

and there is a protocol to prevent cement truck wash water from being discharged into 

the natural environment, e.g., the use of a containment pit.  She testified that on 

decommissioning, the concrete foundations will only be partially removed: to the lesser 

of 1.2 metres below and the depth of the bedrock.  She gave the explanation that 

“partial removal is the least disruptive method of restoring the land to its previous use.”  

[70] Ms. Renzetti is a planning ecologist with LGL Limited (“LGL”), a company 

retained by Genivar Inc., retained by the Approval Holder, to conduct surveys and 

assessments of natural features that occur within the Project Study Area.  She testified 

that while there are sensitive coldwater watercourses in the Project Study Area, there 

will be no new construction of roads across or in-water features that are fish habitat.  

[71] Ms. Renzetti explained that Redside Dace issues were assessed under the ESA 

in the Species at Risk Summary Report separately from the NHA Report.  She said that 

LGL became aware of the potential presence of Redside Dace in the Project Study Area 

because of a Natural Heritage Information Centre database search in July 2011.  Later 

that month, the MNR confirmed historical records of the species in the Project Study 

Area, and that in August the MNR confirmed that there was no regulated habitat under 

the ESA for Redside Dace in the Project Study Area.  She added that the MNR 
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subsequently confirmed that it had no concern about Redside Dace with respect to the 

Project.    

[72] The Director’s written submission provides the following summary of  

Ms. Renzetti’s evidence that the Project is not expected to impact the Redside Dace: 

There were only historical occurrences; there was no known occupied 
reaches for redside dace in the study area; the MNR’s Saugeen River 
Redside Dace Report indicated that suitable redside dace habitat in the 
Saugeen River watershed was isolated to Meux Creek which is some 
distance from the study area; that DFO mapping did not indicate the 
presence of redside dace within the study area; that there was therefore 
no indication that redside dace was likely to be present in the Project 
Area, and; the fact that the project was going to apply the highest form of 
mitigation – avoidance – in respect of any aquatic species at risk by not 
involving any in-water works or construction of new water crossings … .   

[73] Dr. Kilgour was qualified by the Tribunal to give opinion evidence as an expert in 

fisheries science and ecological risk assessment as it relates to fish.  He distinguished 

between the historical occurrences of Redside Dace in the Project Study Area and their 

current status.   

[74] According to Dr. Kilgour:  

 in a 1951 survey there were 24 capture locations in the Saugeen River 

watershed.  Five of the locations were in the Project Study Area and, notably, 

there were two occurrences of Redside Dace: one in the Upper Saugeen 

River, and one in a tributary of the Saugeen River that flows through the 

Appellant’s property;   

 in surveys since 1951 Redside Dace have not been found in the Project  

Study Area.  In 1985, ten of the locations where Redside Dace were found in 

the 1951 study were sampled without finding any Redside Dace.  This 

included four of the five locations in the Project Study Area;   

 in studies of the Saugeen River watershed between 1971 and 1986 Redside 

Dace were found in only one of 182 fish collections in the Upper Saugeen 

River outside of the Project Study Area; 

 in 2000, nine locations in the Upper Saugeen River watershed were sampled, 

including four locations in the Project Study Area.  Redside Dace were found 

at three locations in a 2.4 kilometres section of the Upper Saugeen River, 

more than 30 kilometres from the Project Study Area; and 
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 in 2004, 27 locations in the Saugeen River watershed were sampled for 

Redside Dace.  Twenty four of the 27 locations were chosen based on 

historical occurrences of the species.  One of the locations was described as 

at the mouth of the Van Den Bosch tributary that flows into the Saugeen 

River.  Redside Dace were not captured in the Van Den Bosch tributary or 

any of the other locations in the Upper Saugeen River watershed.  They were 

captured in three locations in Meux Creek.  It is 40 kilometres downstream 

from the Project Area and there is a dam in Durham, between Meux Creek 

and the Project Area.    

[75] Dr. Kilgour’s opinion is that the surveys could be relied upon in making the 

determination that Redside Dace are not present in the Project Study Area.   He 

disagreed with Dr. Wren’s opinion in that regard.  

[76] Dr. Kilgour agreed with the MNR’s position that there is not any Redside Dace 

habitat in the Project Study Area if the ESA habitat regulation is applied because 

Redside Dace have not been captured in the area in the past 20 years.  It is his view 

that the protection of adjacent habitats is not intended to extend as far as 30 kilometres 

because colonization would be very unlikely. 

[77] Dr. Kilgour testified, in the alternative, that even if Redside Dace are present in 

the Project Study Area, the Project will not have any direct interaction with the aquatic 

environment, i.e., the Project will only intersect water bodies at nine locations and not 

30 as Dr. Wren testified, and there will be no construction or infrastructure in any 

watercourse.  He further stated that there will also be no construction of Project 

components in former habitat for Redside Dace (the habitat is defined in Ontario 

Regulation (“O. Reg.”) 242/08 as the meanderbelt for any channel plus a 30 metres 

setback).   

[78] Dr. Kilgour testified that directional drilling will be under water bodies where there 

are existing road crossings and it will not be done within “hypothetical” Redside Dace 

habitat.  He added that Dr. Wren is speculating about the risk of a “frack out” and that 

monitoring and having a response plan will minimize any potential impacts.      

[79] Dr. Kilgour stated that the impacts of noise from the construction of off-shore 

wind farms are not transferable to the Project because there will not be any in-water 

construction.  He is not aware of any studies that on-shore construction of wind farms 

affects fish.  In his opinion, natural stream water noise in the Project [Study] Area will be 

greater than turbine noise.  
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[80] Dr. Kilgour concluded that there is no evidence of Redside Dace in the Project 

Study Area and, even if they are present, the Project will not cause any harm to fish 

species, let alone serious and irreversible harm.   

Submissions 

[81] The Appellant’s submissions were in two parts, reflecting the two phases of the 

evidence on the appeal in which the Appellant was self-represented and then 

represented by counsel.  The following are submissions made by the Appellant 

representing himself relating to his evidence about the chemicals contained in concrete 

used in the turbine foundations and leaching. 

[82] The Appellant submits that the washing of the cement trucks is the same 

potential environmental hazard as the construction of the turbine concrete foundations 

because a large volume of concrete will be used for the foundations.  

[83] The Appellant submits that just because concrete is “common” and “ubiquitous”, 

that does not mean that it is “safe” and does not have the potential “to cause serious 

harm to human health”.  He refers to lead and asbestos as examples of substances that 

were initially used without knowledge of their potential health consequences, and 

contrasts that situation with the known chemical content of concrete (referencing 

WHMIS and Material Safety Data Sheets (“MSDS”)) and that is known to be a 

hazardous product.   

[84] The Appellant submits that WHMIS establishes the requirements for MSDS in 

workplaces and that this is administered federally by Health Canada under the 

Hazardous Products Act (R.S.C., 1985, c.H-3).  He argues that the concrete supplier to 

the Approval Holder states on their MSDS: “The information contained on this Material 

Safety Data Sheet is based on hazard information from sources considered technically 

reliable.”  The Appellant submits that expert testimony is not required for the information 

contained in the WHMIS and MSDS data sheets for concrete as they are “legal” and 

“technically reliable”. 

[85] The Appellant argues that the concrete used in drinking water wells is not the 

same as concrete used for turbine bases.  The Appellant argues that this can be 

“logically assumed”. 

[86] The Appellant provided a detailed list of potentially toxic chemicals in the 

concrete to be used for the turbine foundations derived from the general list of 

ingredients provided by the Approval Holder and the supplier’s MSDSs, e.g., silica 

fume, calcium hydroxide, potassium hydroxide, acetaldehyde, ethylene oxide, dioxane 
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and iminodiethanol.  He supplemented this information with a list of potentially toxic 

heavy metals that he obtained from an internet search as being typically contained in 

concrete, e.g., boron, cadmium, lead, iron, vanadium, aluminum, arsenic, and many 

others.  The Appellant submits that heavy metals have serious cumulative harmful 

health effects, such as degenerative changes to the nervous system, liver and kidneys.    

[87] The Appellant submits that the Project should not be allowed to proceed given 

that concrete contains toxic heavy metals, approximately 11,200 tons of concrete 

material (800 tons per turbine) will be put into the environment, thousands of tons of the 

concrete will remain in the ground on decommissioning, and heavy metals have 

“cumulative deleterious effects” that can harm human health.   

[88] The Appellant submits that the witnesses for the Director and the Approval 

Holder do not know the content of the concrete to be used and are not qualified as 

geoscientists to give evidence as to the safety of the concrete, e.g., its composition, its 

toxicity, or its rate of decomposition.    

[89] The Appellant’s concluding submission seeking that the Approval be revoked is: 

It IS “more likely than not” that the concrete required for the turbine 
bases WILL in fact, cause serious harm to human health or serious and 
irreversible harm to plant life, animal life or the natural environment either 
when it is installed or later when the Approval Holder fails to remove it 
from the ground. 

[90] The following paragraphs reference the submissions made by the Appellant’s 

counsel.  They relate to the Redside Dace.    

[91] The Appellant submits that engaging in the Project will, more likely than not, 

result in serious and irreversible harm to animal life, Redside Dace in particular, and 

asks that the Approval be revoked.  The Appellant argues that the Redside Dace, 

classified as an endangered species under the ESA, has “unique biological and 

behavioural characteristics” such that “adult mortality has the net impact of bringing 

down local populations”.     

[92] The Appellant further submits that “there is no evidence of any population 

recovery of Redside Dace in Ontario, therefore, any harm must be considered as 

irreversible.”  

[93] The Appellant submits that Dr. Wren’s expert testimony should be accepted 

where there is a conflict in his evidence and that of the expert witnesses called by the 

Director and the Approval Holder. 
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[94] The Appellant submits that there is a need to balance environmental protection 

with the policy goal of advancing green energy projects and the Tribunal must still 

consider public health risks and serious harm and potential serious and irreversible 

environmental harm.  See: Erickson v. Director (Ministry of the Environment), [2011] 

O.E.R.T.D. No. 29 (“Erickson”), at para. 870; and Lewis v. Ontario (Ministry of the 

Environment), [2013] O.E.R.T.D. No. 70 (“Lewis”), at para. 96. 

[95] The Appellant submits that “animal life” in the second part of the renewable 

energy approval appeal test includes consideration of animal habitat.  

[96] The Appellant argues that the Approval “provides no direction on the protection 

or mitigation of harm to Redside Dace” and, therefore, that the Project operating in 

accordance with the Approval will undoubtedly lead to serious and irreversible harm to 

the Redside Dace.  

[97] The Appellant submits that the “serious and irreversible harm” threshold “must be 

one that can be met by an appellant since anything to the contrary would render the 

provision legally meaningless.”  See: Monture v. Ontario (Ministry of the Environment), 

[2012] O.E.R.T.D. No. 50 (“Monture”), at paras. 71 and 75.  

[98] The Appellant’s written submission states that the Tribunal has held that “scale 

will be determined on a fact-specific, case-by-case approach, but that proof of serious 

and irreversible harm does not require harm to be demonstrated at the 

provincial/regional scale or population level.”  See: Lewis at paras. 38, 40 and 42; and 

Alliance to Protect Prince Edward County v. Ontario (Ministry of the Environment), 

[2013] O.E.R.T.D. No. 40 (“APPEC”) at para. 363.  

[99] The Appellant submits that whether the species of concern “is a species at risk is 

an important factor in assessing serious and irreversible harm.”  See: Lewis at para. 23. 

[100] The Appellant submits that the Tribunal has found that it is “open to an appellant 

to adduce evidence to establish that serious and irreversible harm will occur, even 

where a proponent has demonstrated compliance with the requirements of the 

Regulation.”  See: Monture at para. 81. 

[101] The Appellant submits that “inadequacies in surveys and assessments may be a 

relevant consideration in evaluating whether the test has been met”.  See: Haldimand 

Wind Concerns v. Ontario (Ministry of the Environment), [2013] O.E.R.T.D. No. 12 

(“Haldimand”) at paras. 111, 172 and 173. 
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[102] The Appellant submits: 

… Redside Dace were historically present in the Project Area, their 
presence within the Upper Saugeen River watershed has been 
confirmed in recent years but no surveys have been conducted in the 
Van Den Bosch tributary, and inadequate sampling has been conducted 
within the Project area which is over 10,000 ha in size.  More importantly, 
no sampling was conducted as part of the application process for this 
project.  Due to the extreme sensitivity of this species to various 
stressors and changes to habitat, and lack of recovery anywhere in the 
province, any impacts to Redside dace populations must be considered 
irreversible.  

The conservation status of the species, the risk of local population 
numbers declining as a result of adult mortality, and the lack of a single 
mitigation measure to protect these species, clearly demonstrates that 
serious and irreversible harm will occur as a result of this Project 
proceeding. 

[103] The Appellant submits that an ecosystem approach (see: Monture, at paras. 62 

and 68; APPEC at para. 204; and Lewis at paras. 10 and 11) requires deliberation of 

harm to an animal’s habitat in regards to “animal life”. 

[104] The Appellant submits that in assessing serious and irreversible harm to habitat, 

it is a particularly significant factor if the habitat in question is that of a species at risk 

that is not adaptable to habitat change or relocation, such as Redside Dace in this case.  

See: Lewis at paras. 97 and 98.     

[105] The Approval Holder submits that the Appellant has not met the onus under the 

EPA test.   

[106] Regarding the concrete turbine foundations, the Approval Holder submits that the 

Appellant, participants and presenters, did not provide any expert evidence but relied 

upon their own lay research.  The Approval Holder submits that their opinion evidence 

cannot be given any weight and the scientific and technical documents that they rely 

upon cannot be accepted for the truth of their contents because they are hearsay.  

While the Tribunal may consider hearsay, the Approval Holder submits that “statements 

in scientific and technical literature, that are not adopted as the opinions of an 

appropriate expert witness who is subjected to the rigors of cross-examination, are 

fraught with unreliability” which is why they are not accepted “for the truth of their 

contents”.   

[107] The Approval Holder submits that the Appellant’s evidence about the concrete 

was deficient because he did not lead any: evidence on the leaching characteristics of 

concrete; expert hydrogeological evidence on the leaching that might occur at this 
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Project; expert evidence on human health impacts from exposure to concrete  

(e.g., levels and mechanisms of exposure); or expert evidence on impacts to fish and 

fish habitat from exposure to concrete.  The Approval Holder described the evidence of 

the Appellant, the participants and the presenters as expressions of concern from a lay 

perspective. 

[108] The Approval Holder argues that it put forward an “affirmative case” when it was 

not required to do so under the EPA test.  Regarding the alleged leaching, the Approval 

Holder submits that the evidence of Mr. Bunner and Mr. Harman establish: the 

substances in the concrete that are of concern to the Appellant are in very small 

quantities; concrete is not known to cause any significant contamination of water; and 

the turbine foundations will not be in proximity to the underground water resource. 

[109] Regarding the washing out of cement trucks, the Approval Holder points out that 

the Appellant did not lead any specific evidence about this concern, and that  

Ms. Geneau’s evidence was that the Approval Holder would use a protocol that would 

follow best practices to prevent the wash water from being discharged into the natural 

environment.  It was Mr. Bunner’s evidence that, even if some of the wash water fell on 

the soil, there would be no impact on the surface water or the underground aquifer. 

[110] The Approval Holder argues that Dr. Wren’s evidence regarding directional 

drilling, the dewatering of the turbine foundation excavated areas and construction noise 

was outside the scope of the appeal.  The Approval Holder further argued that his 

evidence as to the probability of impacts from his construction concerns was beyond the 

scope of his expertise.  

[111] The Approval Holder and the Director make lengthy submissions that  

Dr. Wren’s evidence should be given little or no weight because of his partiality or bias.  

These submissions are based on his being a member of the community, owning 

property in the area, formally objecting to the Project, stating that he is “vehemently 

opposed” to the Project, and becoming involved in the appeal on his own initiative when 

the matter of Redside Dace was raised.  

[112] The Approval Holder addresses Dr. Wren’s construction concerns in the 

alternative to the argument that they are not within the scope of the appeal.  The 

Approval Holder submits that these concerns are speculative.   

[113] Regarding directional drilling, the Approval Holder argues that, at its best,  

Dr. Wren’s evidence is that there is a potential for harm from a frack out at water feature 
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W17, south of turbine T1 but the probability is not within his expertise, although he could 

speak to hypothetical effects. 

[114] The Approval Holder submits that Dr. Kilgour’s evidence that directional drilling is 

low risk and for the purpose of minimizing or avoiding impacts to natural features was 

uncontradicted, and his evidence concerning mitigation measures in the Approval, e.g., 

using a licensed driller, setting back entry and exit pits at least 30 metres from water 

bodies, and having environmental monitoring and contingency plans, will deal with the 

concerns raised.      

[115] Regarding dewatering for the turbine foundations, the Approval Holder submits 

that the risk of offsite impacts is low and that dewatering might only be required at six 

locations, none of which are close to the Appellant’s property.  The Approval Holder 

argues that Mr. Harman and Dr. Kilgour gave evidence that any dewatering would not 

be significant and Mr. Bunner pointed out that likely the cement would not be poured 

into a wet area because it would not cure.  Ms. Jutzi testified about the mitigation 

measures contained in the WAWB Report. 

[116] The Approval Holder submits that the evidence of the Appellant and Dr. Wren 

does not demonstrate that the Project will cause any harm to fish or fish habitat and so 

there is no need for the Tribunal to consider evidence regarding Redside Dace.  In the 

alternative, the Approval Holder submits that there is no evidence that Redside Dace 

are present in the Project [Study] Area and, even if Redside Dace were present, the 

Project would not cause them any harm. 

[117] Regarding the environmental branch of the EPA test, the Approval Holder 

emphasizes that the Appellant must prove that the Project will cause harm that is both 

serious and irreversible, and that to show that harm is irreversible generally requires a 

determination of the population of the species and the relevant geographical area for 

that population.  See: Ostrander Point GP Inc. v. Prince Edward County Field 

Naturalists, [2014] ONSC No. 974 (Div. Ct.) (“Ostrander”), at paras. 40 to 47. 

[118] The Approval Holder points out that in Ostrander, where the court said that there 

must be “some level of data respecting the population being affected by the Project”, “it 

was undisputed”, the Approval Holder submits, “that there were Blanding’s turtles and 

their habitat on the project site”.  The Approval Holder contrasts the level of data about 

turtles in Ostrander with the situation here where, the Approval Holder submits, there is 

no evidence that the species in question is even present in the Project Area.  The 

Approval Holder argues that Dr. Wren’s evidence was, at its best, that the Approval 
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Holder and the Director have not demonstrated that Redside Dace are absent and that 

they might still be present given the historical occurrences in the area.  The Approval 

Holder submits that this does not meet the test.  

[119] The Approval Holder submits that the fish surveys and studies of Redside Dace 

in the Upper Saugeen River watershed, including those of the former Ontario 

Department of Planning and Development, the MNR, and the Royal Ontario Museum 

(“ROM”), and status reports by the Committee on the Status of Endangered Wildlife in 

Canada and the federal Department of Fisheries and Oceans (“DFO”), show or 

conclude that the range of Redside Dace in the watershed has declined since 1951 and 

is confined, in the Saugeen River watershed, to the headwaters of the Upper Saugeen 

River near the Town of Wareham (over 30 kilometres upstream from the Project Study 

Area) and Meux Creek (over 40 kilometres downstream from the Project Study Area, 

and downstream from the Durham dam). 

[120] The parties disagree as to the reliability of the 2004 MNR survey at “the mouth” 

of the Van Den Bosch tributary where it enters the Saugeen River.  In that survey no 

Redside Dace were captured at the mouth of the Van Den Bosch tributary, 

approximately 300 metres downstream of where they were observed in 1951.  In 2004 

Redside Dace were only captured in three locations in Meux Creek.  The parties 

disagree about the location of the 2004 survey in relation to the tributary on the Van 

Den Bosch property and the quality of, or level of effort put into, the survey.   

[121] The Approval Holder’s written submission comments on Dr. Wren’s reference to 

the Fisheries and Ocean Canada, Research Document 2008/026: “Protocol for the 

detection of fish Species at Risk in Ontario Great Lakes Area (OGLA)”, which states that 

a “high probability” of absence is the “best that can be achieved” since “it is not possible 

to prove that a [fish] species is not present in a given area”.    

[122] Regarding Redside Dace habitat, the Approval Holder submits, on the basis of 

the MNR’s position and Dr. Kilgour’s evidence, that there is no regulated Redside Dace 

habitat in the Project [Study] Area under O. Reg. 242/08 made under the ESA.  The 

Approval Holder argues that there was an adequate assessment of Redside Dace as a 

species at risk.  The Approval Holder argues that the MNR’s advice to the Approval 

Holder’s consultant, Ms. Renzetti, was that there were “no known occupied reaches for 

Redside Dace within the project study area” and that the historical occurrences (from 

1951) did not meet the criteria for recovery habitat under the Redside Dace habitat 

regulation, and, ultimately: “There are no Redside Dace (RSD) issues in this area.”  The 
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Approval Holder submits that the Redside Dace species at risk assessment by the MNR 

and the Approval Holder’s consultant was adequate.  

[123] The Approval Holder submits, in the alternative, that even if there are Redside 

Dace and their habitat in the Project [Study] Area they are at no risk from harm.  The 

Approval Holder argues that the Appellant only brought specific evidence about the 

species and the tributary on the Van Den Bosch property and did not bring any 

evidence as to their presence in the Saugeen River itself.  Dr. Kilgour relied upon a 

meanderbelt analysis of the Van Den Bosch property by a third party, Dr. Michael 

Davies, that none of the Project infrastructure, or its construction disturbance areas, will 

be located within the meanderbelt, or an additional 30 metres, of the tributary.  

[124] The Approval Holder submits that there is no evidence that the Project “will have 

any impact on the two watercourses in the project area that historically contained 

Redside Dace”, the Van Den Bosch tributary and the Saugeen River. 

[125] The Approval Holder distinguishes this case from Ostrander and Lewis because 

in this case a species at risk has not been shown to be present.   

[126] Many of the submissions of the Director are similar to, or the same as, the 

submissions of the Approval Holder and so emphasis will be given to any differences.   

[127] The Director argues that the Appellant did not put forward any evidence to 

support the ground of the appeal in relation to the alleged leaching of toxic chemicals 

into the ground water and contaminating drinking water.  The Director submits that the 

evidence shows that the concrete will not leach toxic chemicals and, even if it did, they 

would not enter the aquifer because of the overburden.  In addition, the Director submits 

that the Tribunal has frequently held that diagnostic skills of a qualified health 

professional are required in order to confirm medical conditions amounting to serious 

harm (see, for example: APPEC at paras. 59 and 142) and that there is no such 

evidence here.   

[128] The Director submits that there is no evidence that there will be any leachate 

from the concrete, any toxic leachate, that it will migrate to any ecological receptor, or 

that it would be in sufficient concentrations to cause serious and irreversible harm.  The 

Director further submits that the Appellant expressed his concerns but did not call any 

expert witnesses on hydrogeology or concrete.  

[129] The Director argues that the WHMIS and MSDF documents cannot be relied 

upon for the truth of their contents because of the manner in which they were put in 

evidence by the Appellant, and should not be given any weight.  In any case, the 
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Director submits that Mr. Bunner explained that they apply to worker exposure and are 

not relevant to the facts of this case.  

[130] The Director submits that while the Appellant has not met the onus under the 

EPA test, the respondents have brought evidence that establishes that the concrete to 

be used in the turbine foundations will not cause harm.  The Director argues that these 

foundations are designed to not be constantly in water and that even if they are, there is 

no significant risk from leaching in excess of regulatory standards.  The Director argues 

that neither Mr. Harman nor Mr. Bunner is aware of any contamination issue from 

concrete that is used throughout the Province. 

[131] The Director argues that the Appellant called no evidence to refute the evidence 

of Mr. Bunner and Mr. Harman that the bedrock aquifer is separate from the surface and 

shallow groundwater. 

[132] The Director states that there is no disagreement that wash water from cement 

trucks would be a threat to aquatic life if discharged directly into a water body, but the 

evidence is that this will not happen.  The Director states that the Approval contains a 

condition that the Approval Holder will dispose of any waste material from the 

construction activities by the use of authorized and approved off-site vendors pursuant 

to s. 53 of the Ontario Water Resources Act.  The Director submits that these steps, in 

addition to the protocol to ensure compliance with the Approval will completely prevent 

cement wash water from discharging into the natural environment. 

[133] The Director’s submissions on the matters of sedimentation, directional drilling 

and off-shore wind farm noise are substantially the same as those of the Approval 

Holder.  The Director concurs with the Approval Holder’s submission that these matters 

are outside of the scope of the appeal. 

[134] The Director’s submissions focus upon the Redside Dace.  The Director submits 

that the Appellant’s concerns are speculative: he has failed to establish the presence of 

Redside Dace or its habitat in the Project Area and failed to establish that the Project 

will cause serious and irreversible harm to the species or its habitat.    

[135] The Director relies upon Mr. Copeland’s evidence, on behalf of the MNR, that 

neither Redside Dace nor its habitat are present within or around the Project [Study] 

Area, and on the evidence of Ms. Renzetti and Dr. Kilgour that the DFO mapping does 

not consider them to be present either.   

[136] The Director submits that the two occurrences of Redside Dace in the Upper 

Saugeen River watershed (30 kilometres upstream) and Meux Creek (40 kilometres 
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downstream and with a dam at Durham) are so far away from the study area that they 

cannot be considered as evidence that they are present in the Project Study Area (Dr. 

Kilgour’s evidence.) 

[137] The Director argues that the evidence of Dr. Kilgour should be preferred to the 

evidence of Dr. Wren because of the latter’s personal involvement in the matter of the 

appeal and his potential bias.  The Director submits that, in any event, Dr. Wren’s best 

evidence is that Redside Dace may be present and the Tribunal has dismissed 

speculative appeals.  See: Haldimand at paras. 172 to 173; and Bain v. Ontario 

(Ministry of the Environment), [2014] O.E.R.T.D. No. 13, at paras. 174 to 177 (“Bain”).    

[138] Regarding the only possible recent direct evidence of Redside Dace in the 

Project Area, the Director submits that Mr. Van Den Bosch backed off from his initial 

claim to have seen from a distance Redside Dace jumping in his tributary when he 

admitted on cross-examination that he did not know what species of minnows he had 

seen.    

[139] The Director submits that there is no Redside Dace habitat in the Project [Study] 

Area because there is no evidence that there are any streams or watercourses within 

the Project [Study] Area that meet the definition of Redside Dace habitat set out in  

s. 29.1 of O. Reg. 293/11 made under the ESA. 

[140] The Director submits that even if there were Redside Dace in the Project [Study] 

Area, the Appellant has failed to establish that the concrete leachate and cement waste 

water (concerns within the scope of the appeal), or other construction related concerns 

that the Director submits are not within the scope of the appeal, would cause serious 

harm to the Redside Dace.    

Analysis and Findings 

[141] The EPA s. 145.2.1(2) renewable energy approval appeal test provides:  

The Tribunal shall review the decision of the Director and shall consider 
only whether engaging in the renewable energy project in accordance 
with the renewable energy approval will cause, 

(a) serious harm to human health; or 

(b) serious and irreversible harm to plant life, animal life or the 
natural environment. 

[142] The Tribunal has heard from local residents, and from a representative of West 

Grey, genuine concerns about what it will mean for them to live in the vicinity of the 

Project.  They have made every effort to channel those concerns into the limited 

framework of the issues raised in the notice of appeal that can be adjudicated by the 
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Tribunal under s. 145.2.1 of the EPA.  The concerns of the Appellant, participants and 

presenters include alleged contamination of drinking water, and waterbodies that are 

fish habitat.  They have also expressed broad reaching concerns about the green 

energy policies and the approval process underpinning renewable energy projects, 

which are matters not within the jurisdiction of the Tribunal.  

Turbine Concrete Foundations 

[143] The turbines take four to five days to construct and will use 11,200 tons of 

concrete material for the concrete foundations (14 turbines at 800 tons per turbine).  

The evidence is that they will be approximately 20 metres in diameter and 3 metres 

deep.  Most of the concrete will be in the ground for the foreseeable future: only the top 

portion of the foundations are to be removed when the Project is decommissioned, 

which might be at the end of its current 30 year life span.  On decommissioning, the top 

portion of the foundations will be removed to the original soil depth (i.e., to bedrock) or 

1.2 metres below grade, whichever is lesser, and replaced with topsoil.   

[144] Ms. Geneau described the partial removal of the foundations as “the least 

disruptive method of restoring the land to its prior use”.  The Appellant, participants and 

presenters question this statement and believe that the concrete should all be removed 

on decommissioning.  The Tribunal makes no finding as to whether leaving the 

foundations is the least disruptive method.  

[145] The Appellant was his own, and only, witness on the subject of the content of the 

concrete foundations and the alleged leaching.  Unlike the Approval Holder, he did not 

call any expert evidence on the subject.  Dr. Wren was qualified as an expert in fisheries 

sciences and ecological risk assessment as it relates to fish.   

Objections to the Appellant’s evidence  

[146] The Director and the Approval Holder argue that almost all of the evidence of the 

Appellant, the participants and the presenters regarding the concrete foundations  

(Dr. Wren was only qualified to give evidence about fish and their habitat) should be 

given no weight, and the documents that they referred to should not be accepted for the 

truth of their contents.  The Director and Approval Holder submit that this evidence is 

untested and unreliable hearsay evidence containing opinion evidence presented by lay 

witnesses.  The Director and the Approval Holder argue that as the Appellant has not 

led any reliable expert evidence about concrete and its impacts he cannot meet the 

onus on the appeal and it should be dismissed out of hand.   
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[147] While it is the usual and preferred course for an appellant to call his or her own 

expert witnesses on important technical and scientific matters, and clearly renewable 

energy approval appeals in particular are amenable to such evidence, it is possible for 

an appellant to proceed otherwise.   

[148] The Tribunal also sees no impediment to a party relying upon the expert 

evidence of a witness called by the other side at a hearing.  The Tribunal’s Rules 

underscore that: “Expert witnesses must present evidence in an unbiased manner and 

not act as an advocate.”   

[149] The Practice Direction refers to the “Acknowledgment of Expert’s Duty” required 

in proceedings before the Tribunal.  It provides: 

3. I acknowledge that it is my duty to provide evidence in relation to this 
proceeding as follows:  

(a) to provide opinion evidence that is fair, objective and non-
partisan;  

… 

(d) to provide such additional assistance as the tribunal may 
reasonably require, to determine a matter in issue.   

4. I acknowledge that the duty referred to above prevails over any 
obligation which I may owe to any party by whom or on whose behalf 
I am engaged.  

[150] The above acknowledgment is consistent with the Purposes of the Tribunal’s 

Rules, set out in Rule 1:  

1. to provide a fair, open, accessible and understandable process for 
Parties and other interested persons; to facilitate and enhance 
access and public participation; to encourage co-operation among 
Parties; to assure the efficiency and timeliness of proceedings; and 
to assist the Tribunal in fulfilling its statutory mandate.   

[151] The Tribunal disagrees with the blanket submissions of the Director and the 

Approval Holder that an appellant cannot succeed in an appeal by the mere failure to 

lead expert evidence.  The Tribunal makes its determinations on all of the relevant 

evidence that is properly before the Tribunal. 

[152] Nevertheless, the Tribunal emphasizes the importance of appropriate expert 

evidence to a hearing.  As stated in the Tribunal’s “Practice Direction for Technical and 

Opinion Evidence”:  

The decisions that the Tribunal must make involve the public interest and 
may have serious and far-reaching environmental consequences.  These 
decisions must be based on a balanced record, composed of accurate 
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and reliable technical information and professional opinions.  All Parties 
and their representatives and witnesses have a responsibility to 
contribute to such a balanced record to assist the Tribunal to fulfill its 
duty. 

[153] The Approval Holder and the Director correctly emphasize the need to be wary of 

hearsay evidence, particularly in situations where parties giving evidence are 

unrepresented and they rely upon information gleaned from the internet.  While s. 15 of 

the Statutory Powers Procedure Act gives the Tribunal discretion to admit hearsay 

evidence, there are still boundaries of relevance and fairness that have to be respected 

in the exercise of that discretion.   

Content of Concrete 

[154] The unchallenged evidence of the Approval Holder is that the turbine concrete 

foundations for the Project will contain concrete that it is not disputed is an approximate 

admixture of crushed stone (48%), sand (34%), Portland cement (12%) and water (6%).  

It is also undisputed that the substances added to the concrete to give it the desired 

properties are 1% by weight.   

[155] Having considered the information contained in those documents submitted by 

the Approval Holder in the approval process that resulted in the Approval and that 

became evidence in the hearing, and the additional information provided to the 

Appellant by the Approval Holder in the course of the appeal proceeding including the 

hearing itself, and the evidence given by the witnesses for the Director and the Approval 

Holder on the issue, the Tribunal finds that the concrete will contain the chemicals 

identified in the supplier’s MSDSs referred to above.  The Tribunal has not been 

provided with sufficient evidence to identify the identity or quantity of the heavy metal 

content of the concrete for the Project, or the solubility of any of the chemical and any 

heavy metal substances that may be contained in the concrete in water. 

Leachate 

[156] The Appellant did not provide any evidence about the leaching characteristics of 

concrete, with reference to the above-noted substances in particular, and the leaching 

process.  Nor was such evidence provided, or obtained on cross-examination, from the 

evidence of others.  While there was some evidence that leaching will occur (Mr. 

Bunner’s evidence), there is no evidence about such important matters as the actual 

content of the leachate and levels of concentration.    

[157] The Tribunal does not have essential information about the leaching mechanism 

in relation to the concrete foundations that the Appellant alleges will cause harm to 
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human health, and animal life or the natural environment.  The Appellant has assumed 

much about the alleged leaching “mechanism”, leaving a factual gap in the chain of 

causation.    

Contamination of Aquifer and Water Bodies 

[158] Even assuming that the concrete will leach, the Appellant did not provide any 

evidence about the impacts of leaching in connection with the Project, i.e., the 

hydrogeological implications to surface water, groundwater including aquifers, and 

water bodies.  Nor was such evidence provided, or obtained on cross-examination, from 

the Project documents or the evidence of others.  For instance, there is no specific 

evidence about the rate of leaching, the likely size and progression of any plume, the 

volume of water taken from drinking water wells, the depth of their draw, the expected 

concentrations of toxic chemicals entering the groundwater or running off into water 

bodies, etc.  

[159] The Appellant did not lead any expert evidence about the likely impacts of the 

leachate from the concrete foundations on human health, other than the general 

information contained in the MSDS.  There was no evidence of the likely levels of 

exposure to, and dose of, toxic chemicals and heavy metals to receptors and the 

Project.  

[160] The Tribunal does not have essential information about the alleged leaching 

process and its impacts that the Appellant asserts will cause harm to human health and 

the environment.  This leaves additional information gaps in the chain of causation and 

the alleged impacts of toxic leachate.    

[161] The Director and the Approval Holder provided expert evidence that, if there is 

leaching from the concrete foundations, it will be in very small concentrations over a 

long period of time, below regulatory limits, will not penetrate the overburden into the 

aquifer, and will not have a negative impact on the water bodies.    

[162] The Tribunal finds that the Appellant has not met the onus of establishing that 

engaging in the Project in accordance with the Approval will result in leachate that will 

cause harm to human health or any harm, let alone serious and irreversible harm, to 

fish, including fish habitat, or the natural environment. 

Cement Truck Waste Water, Dewatering, Sedimentation and Dust  

[163] Regarding the cement truck waste water, the dewatering of the excavations for 

the foundations, sedimentation of water bodies, and the dust from the future partial 
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removal of the foundations on the decommissioning of the Project, there is evidence 

that the associated activities for these concerns will occur and that these are matters 

that have to be dealt with appropriately in the Approval.   

[164] The Tribunal has reviewed the conditions in the Approval relating to these 

matters and finds that the Approval requires the Approval Holder to take reasonable 

steps to deal with these problems up front and to take adequate monitoring and 

mitigation measures to deal with the potential impacts of these matters.   

[165] The Tribunal finds that the Appellant has not demonstrated that cement truck 

waste water, dewatering, sedimentation and dust will cause serious harm to human 

health or serious and irreversible harm to fish, including fish habitat, or the natural 

environment.   

Directional Drilling 

[166] Regarding directional drilling, a matter contested by the Director and the 

Approval Holder as being outside of the scope of the appeal, the Tribunal notes the 

references in the notice of appeal to best construction practices and potential harm to 

fish.  The Tribunal notes the additional circumstance that the Appellant was self-

represented when the notice of appeal was delivered.  The Tribunal finds that 

directional drilling in relation to alleged harm to fish and fish habitat is a matter to be 

considered on this appeal, as it falls within the scope of the notice of appeal, even 

though the notice of appeal was not as specific as it could have been.   

[167] The Tribunal agrees with the submissions of the Director and the Approval 

Holder that Dr. Wren’s evidence on the likelihood of a “frack out” should be given little 

weight (as opposed to the impact of a “frack out” on fish and fish habitat) because this 

evidence depends on engineering and geological opinions that are outside the scope of 

his expertise, at least for what he was qualified to give opinion evidence in this 

proceeding.  

[168] The Tribunal has considered the conditions in the Approval intended to address a 

“frack out” situation.  If a sudden and rapid frack out should occur, the Tribunal has 

some doubts that a response plan or mitigation measures will be able to deal with such 

a situation in sufficient time to prevent some harm to fish habitat.  Nevertheless, the 

onus is on the Appellant on the appeal to show that serious and irreversible harm will 

occur and that it is not just a “concern”.  The evidence of Dr. Wren establishes, at its 

highest, that a “frack out” is possible.  It is not possible for him, within his expert 
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qualification on this appeal, to go any further on the likelihood of such an event 

occurring. 

[169] The Tribunal finds that there is not sufficient evidence to demonstrate that 

engaging in the Project in accordance with the Approval will cause serious and 

irreversible harm to fish, including fish habitat, or the natural environment by virtue of a 

“frack out” in the locations where the directional drilling is proposed in the Project 

Location.  

Noise 

[170] Noise from the construction or operation of the turbines was not specifically 

raised as an issue in the notice of appeal.  Noise during construction in relation to fish 

species is arguably a matter within construction best management practices.   

[171] Dr. Wren’s evidence on this matter was drawn from the MNR’s published 

literature review of the potential effects of offshore wind projects on fish and fish habitat 

in the Great Lakes.  The Tribunal agrees with the submissions of the Director and the 

Approval Holder that insofar as this appeal is framed, evidence regarding noise from the 

in-water construction of offshore turbines is not directly relevant to the Project and this 

appeal.   

[172] The Tribunal was not provided with any evidence about the Project’s likely in-

water construction noise, such as the likely level of noise, type, duration, disturbance 

ranges, etc.   The Tribunal finds that there is no evidence in this case that construction 

noise in relation to the turbine foundations will cause harm to fish or fish habitat. 

Redside Dace  

[173] A great deal of the evidence on this appeal concerned the Redside Dace, an 

endangered fish species under the ESA.  As already indicated, the Appellant was 

represented by counsel in regard to most of the evidence and submissions about this 

species, although there was some overlap with the Appellant’s own evidence. 

[174] Despite the above findings regarding leachate from the concrete and the other 

concerns discussed above regarding alleged impacts to water bodies in the Project 

Area and Project Study Area, the Tribunal will continue the analysis and make findings 

with respect to the Redside Dace and its habitat because it is the environmental issue of 

primary concern to the Appellant, the participants and the presenters; there is a 

substantial community interest in the species as was evident at the hearing; the species 

is classified as an endangered species in Ontario; in Canada, the species is only 
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present in Ontario; the species has special habitat protection regulated under the ESA; 

and there is a recovery strategy for the species in Ontario; and the Tribunal has 

received comprehensive evidence and full submissions about the species and its 

habitat. 

[175] The Director and the Approval Holder submit that there is no evidence of 

Redside Dace or regulated Redside Dace habitat in the Project [Study] Area.  This is in 

the alternative to their positions that there is no evidence of possible harm to fish and 

their habitat from leachate and the contamination of water bodies, discussed above.  

Presence of Redside Dace 

[176] Turning first to the Appellant’s own property, Redside Dace were last observed in 

the Van Den Bosch tributary in 1951.  In a survey conducted by the MNR in 2004, they 

were not found at the mouth of the tributary, where it enters the Saugeen River.  While 

there was much evidence and many submissions on this question of fact, the Tribunal 

finds that the evidence is not clear as to whether the 2004 survey was conducted in the 

tributary, or in the Saugeen River.  As will be seen from the analysis of Redside Dace 

habitat, below, the distinction is not necessary to resolve for the purpose of this 

decision.   

[177] Redside Dace were located in a recent 2000 survey by the ROM in the Saugeen 

River near the town of Wareham (30 kilometres to the north of the Project Study Area) 

and in the even more recent 2004 MNR survey of the Saugeen River watershed in 

Meux Creek(40 kilometres downstream from the Project Study Area, and downstream 

of the Durham dam).    

[178] Regarding animal life and the EPA test, the Director’s written submission 

provides a summary of the Tribunal’s “no one-size-fits-all” approach.  

On the issue of animal life, each case must be assessed to determine 
what harm may be generated by what aspect of a renewable energy 
project and to determine what animal species may be affected and to 
what extent.  [Lewis at para.12; and APPEC at paras 361 and 362.]  
There is no one-size-fits-all approach to the relevant factors that can be 
used for all types of renewable energy projects in all locations for all 
types of animal species that may be affected.  [Lewis at para. 12.]  A 
relevant factor-based analysis must be conducted within the context of 
the circumstances and evidence of each case.  [Lewis at para.12; and 
APPEC at paras 361 and 362.]  As such, the appropriate scale for 
considering animal species at risk in relation to serious and irreversible 
harm is case-specific.  [Lewis at para. 43; and Bain at para. 121.] 
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[179] For species at risk that have been considered in previous appeals, there has 

been a great deal of evidence and analysis regarding alleged irreversible harm 

concerning the population of the species, its geographic range, and the scale at which 

such factors should be considered.  The evidence in this hearing is that surveys have 

shown “occurrences” of the species in the Upper Saugeen River watershed.  Despite all 

of the research on this species, there was no evidence provided to the Tribunal by any 

of the parties of population data, even in the sense of orders of magnitude, for the 

Redside Dace in the watershed, or the province for that matter.  Therefore, although it is 

known that the species has declined since 1951, it is difficult to determine how many of 

the species remain.   

[180] Based on the need to establish a population of an endangered species to 

demonstrate “irreversible” harm (see the Divisional Court’s interpretation of the “serious 

and irreversible harm to plant life, animal life or the natural environment”, or second, 

branch of the EPA renewable energy approval appeal test in Ostrander), species at risk 

such as the Redside Dace simply fall between the cracks if the population analysis 

required in an appeal is too rigorous.  Species at risk have already undergone a much 

more rigorous analysis to be classified as a species at risk than is possible in a 

renewable energy approval appeal.  There must be some leeway for the parties and the 

Tribunal to recognize that species at risk have only been classified as having that risk 

status after much rigorous study.  The ESA listings are science based and the Tribunal 

should be able to consider the “at risk” status of a species as a relevant factor in 

determining irreversible harm, even in the absence of population data.  Just as it is 

possible for scientists to determine that a species is endangered owing to a decline in 

numbers without a determination of the present population size, even in orders of 

magnitude, it would seem possible to determine irreversible harm without precise data 

at the relevant scale.  The Tribunal should use the best available scientific evidence to 

reach a conclusion on irreversible harm without requiring a level of precision that is not 

reasonably attainable given available data, e.g., the observation and recording of 

“occurrences” as has been done in the numerous surveys for the Redside Dace 

species.      

[181] The Director relies upon the passage from the Ostrander Divisional Court 

decision, at para. 59, that the measures and processes under the ESA regime are 

relevant and significant in assessing serious and irreversible harm to animal life.  Under 

s. 9 of the ESA the relevant population size for the harm analysis can be an individual 

member of a species at risk.  It provides (emphasis added):  
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9.(1) No person shall, 

(a) kill, harm, harass, capture or take a living member of a 
species that is listed on the Species at Risk in Ontario List as 
an extirpated, endangered or threatened species; 

(6) A reference in this section to a member of a species, 

(a) includes a reference to a member of the species at any 
stage of its development; 

… 

[182] Using that analysis, the appropriate population size for a species at risk could be 

one member of a species.  Nevertheless, it is clear from the evidence that for a species 

at risk such as the Redside Dace it can be very difficult to find even an individual 

member of the species unless it happens to be present at the very spot being sampled 

on the day and hour of sampling.   

[183] Mr. Copeland gave evidence in the hearing on behalf of the MNR, but his 

evidence was given from a file review after-the-fact of the MNR consultation that 

occurred in the process leading up to the Approval.  The Approval Holder’s consultant 

dealt with Jodi Benvenuti, the Midhurst District Species at Risk Biologist for MNR.  She 

did not give evidence.  The Tribunal was advised that she is not currently with the MNR.  

Mr. Copeland explained, as previously noted, that “where the proposed activity would 

have no impact on a hypothetical redside dace population, it would be unreasonable for 

the MNR to require the approval holder to conduct those studies.”  It would appear that 

in the approval process for the Project, the process itself not being an issue on the 

appeal, the MNR concluded that Redside Dace are not present and a survey was not 

required without requiring a survey of a species that has been increasingly difficult to 

find for the very reasons that it has status as an endangered species.   

[184] Even though there is some evidence that the Redside Dace species may not 

move very far from one stream, or even a certain location in a stream, that does not 

necessarily make the task of locating them any easier.  In a large area of potential 

habitat, such as the Upper Saugeen River watershed according to the various MNR 

documents and surveys, it can also mean that it might be necessary to survey a 

substantial portion of the whole of an area to determine if the species is present.  The 

Tribunal finds that this was a legitimate concern of Dr. Wren.        

[185] It could take a great deal of work, over a long period of time, likely years, to 

obtain “some level of data” that there are Redside Dace in the Project Area, the Project 

Study Area, or the Upper Saugeen River Watershed.  The Tribunal finds, due to the 

nature of the alleged mechanism of harm, i.e., contaminated local waterbodies, and the 
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habitat requirements of the species, discussed further below, the relevant scale for 

Redside Dace on the basis of the specific evidence in this case and in relation to the 

specific Project Study Area.  

[186] For many species at risk it is simply impractical to determine the magnitude of 

the population, even if that is a population of a single individual, under the expedited 

renewable energy appeal process.  For instance, given the short time available between 

the granting of a renewable energy approval and the hearing of an appeal, a species at 

risk’s life cycle may mean that it is hibernating, out of the country, or not otherwise 

amenable to being surveyed at a time, place and manner convenient to the hearing 

process. 

[187] In this case, given the lack of evidence regarding the actual presence of Redside 

Dace in the Project Study Area, although there is evidence of their presence in the 

Upper Saugeen River watershed, and being mindful that a single member of the 

species is of importance under the ESA, the Tribunal finds that there is insufficient 

evidence to determine whether there are, or are not, present.  

[188] In Lewis, at para. 47, the Tribunal considered the scale of population as one 

factor among many and further observed, at para. 49: “in some cases the spatial extent 

of habitat at the appropriate scale will be the predominant factor, especially where 

detailed data on actual population levels may not be available.” 

[189] This is the first renewable energy approval appeal to consider the impacts, if any, 

of a wind facility on an endangered fish species and its habitat.  The life processes of 

fish are such that any alleged direct harm would be different in kind than for most other 

such appeals, e.g., birds and bats.  More analogous are situations where the issues are 

more habitat focused, such as fencing preventing deer movement and foraging or 

restricting their wintering areas, or turtles travelling across, nesting or basking on 

access roads.  The Tribunal considers habitat of the Redside Dace to be a more useful 

measure of the alleged harm than focusing upon its presence in the Project Study Area.   

Habitat of Redside Dace 

[190] The Tribunal agrees with the Appellant’s submission, and finds, that harm to 

animal life under s. 142.1(3) and 145.2.1(2) of the EPA, includes harm to animal habitat.  

(Also, see: Lewis, at para. 17.)  This is consistent with previous decisions of the 

Tribunal, as is the finding that the term “natural environment” can also include plant and 

animal habitat.   
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[191] It is significant that the Redside Dace is an endangered species with specific 

habitat protection under the ESA and O. Reg. 242/08.  The recovery strategy provisions 

facilitate the recovery and reintroduction of species utilizing the precautionary principle 

(s. 11(3)) and ecosystem approach (s. 13) and they help inform the habitat analysis for 

endangered and threatened species.   

[192] ESA Regulation 242/08, s. 23.20(11) (see Appendix A), exempts wind facilities 

from the key provisions of the ESA that protect species at risk and their habitat provided 

certain conditions are satisfied.  However, this provision was not triggered in regards to 

the proposed Project.  For it to become operative, the proponent must submit a notice of 

activity form to the MNR through the Registry (the MNR Registry available on the 

Ministry website) that identifies the endangered or threatened species.  The proponent 

is then required to prepare a mitigation plan, and monitor and report on the species for 

the purpose of minimizing the adverse effects of the operation of the wind facility on the 

species and its habitat.  The evidence is that this provision was not triggered in the 

approval process and, therefore, none of the species specific monitoring and reporting 

will be done in connection with the Redside Dace and its habitat.    

[193] Mr. Copeland testified: “even if redside dace were present, the project would not 

cause them harm as there were no in-water works associated with the project or work in 

any potential redside dace habitat, including the meander belt.”  When Ms. Renzetti, the 

Approval Holder’s consultant, contacted MNR during the approval process she was told 

by Ms. Benvenuti, the MNR’s species at risk biologist, that: “There are no Redside Dace 

(RSD) issues in this area.” 

[194] However, the studies and surveys show that there are recent Redside Dace 

occurrences in the Upper Saugeen River watershed, and there is a historical 

occurrence in the tributary on the Appellant’s property.  The occurrences in the Meux 

Creek cannot be totally disregarded because of the Durham dam; the occurrences are 

in the larger Saugeen River watershed and demonstrate that there is suitable Redside 

Dace habitat on either side of the Project Study Area. 

[195] As already noted, as recently as 2004 the MNR clearly thought that it was 

advisable to survey the Van Den Bosch tributary for Redside Dace.  Clearly, the MNR 

thought that a survey at that location would have been worthwhile in 2004 but did not 

think that it was worthwhile in 2011 when contacted about the Project.  Given the 

provisions of the ESA for the protection of species at risk and their habitat, and for the 

recovery and potential reintroduction of such species, all consistent with the ecosystem 

approach and precautionary principle specifically incorporated in the ESA, it is difficult to 
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understand why there was no requirement for a study of Redside Dace in the approval 

process and no monitoring or other condition in the Approval on the possibility that there 

might be an occurrence of Redside Dace in the Project Study Area during the 30 year 

life of the Project.  In addition, it is possible impacts to the species may surface that are 

not known today.  They could negatively affect existing habitat and the recovery 

strategy. 

[196] In Lewis, at para. 22, the Tribunal pointed out the high importance of maintaining 

existing habitats because they are not easily recreated.  This appears to be of 

importance in respect of the recognised unique attributes of the Upper Saugeen River 

watershed as habitat for trout and Redside Dace. 

[197] The habitat regulation for Redside Dace relied upon by the MNR and, therefore, 

the Approval Holder and the Director, sets a 20 year time period for historical habitat to 

be relevant.  The Tribunal requested an explanation for this from the MNR witness in 

the hearing but did not receive one.  The Tribunal has given careful consideration to this 

time restriction but does not feel bound by it in regards to whether the Van Den Bosch 

tributary is potential Redside Dace habitat or whether there is other habitat in the 

Project Study Area.  The time limit relied upon by the MNR is a factor to consider, but 

not necessarily a governing factor for the Tribunal’s deliberations.  The elapsed time 

since the occurrence of Redside dace in the tributary was crucial to the MNR decision to 

not require the Approval Holder to conduct any Redside Dace surveys. 

[198] In Lewis, the Tribunal observed, at para. 40: “In many cases, where habitat loss 

is a key factor, it will be the loss of numerous local populations that, over time and 

space, accumulate to the point that a species declines, or in a worst case scenario, is 

lost forever.”  The evidence here is that Redside Dace in the Uppers Saugeen River 

watershed are in a continuing decline.  In such circumstances, impacts that further 

reduce habitat of the species or prevent potential habitat from being available for 

reintroduction of the species could be found to cause serious harm and irreversible 

harm to the species, including its habitat, whether or not the species is present.  

[199] On the basis of the historical occurrence of Redside Dace in the Project Study 

Area, the occurrences in the same watershed both upstream and downstream from the 

Project Study Area, the opinion of Dr. Wren regarding the abundance of suitable 

Redside Dace habitat in the Upper Saugeen River watershed, and, significantly, the 

2004 request by the MNR to survey the Van Den Bosch tributary and to in fact survey 

other locations in the Project Study Area, the Tribunal finds, on a balance of 

probabilities, that there is Redside Dace habitat in the Project Study Area.  However, 
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the Tribunal has also found that there is insufficient evidence to determine if there is 

currently a Redside Dace population, even though that may consist of an individual 

member of a species at risk, in the Project Study Area. The Tribunal observes that if the 

Approval Holder had conducted surveys for Redside Dace in the Project Study Area, 

either at the request of the MNR or independently, then that information would have 

been available on the approval and may have been relevant to the decision made on 

the appropriate conditions to the Approval.    

[200] The Tribunal returns to the question of whether the Appellant has demonstrated 

serious and irreversible harm within the EPA test.  The Tribunal has found that the 

evidence falls short of showing the alleged harm to fish or fish habitat.  The Tribunal 

therefore finds that the Appellant has not shown that engaging in the Project in 

accordance with the Approval will cause serious and irreversible harm to fish habitat, 

including Redside Dace habitat.   

Summary of Findings 

[201] In the result, the Tribunal finds that the evidence does not demonstrate that 

engaging in the Project in accordance with the Approval (more specifically, the 

construction, use and decommissioning of the turbine concrete foundations and 

directional drilling), will cause serious harm to human health (due to contaminated 

drinking water), or serious and irreversible harm to fish or the natural environment (more 

specifically, the endangered Redside Dace species or its habitat). 

DECISION 

[202] The appeal brought by Mr. Van Den Bosch is dismissed. 

Appeal Dismissed 

 
 
 
 

  “Robert V. Wright” 
 Robert V. Wright, Vice-Chair 

 

Appendix A – Relevant Legislation and Rules 
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Appendix A 

Relevant Legislation and Rules 

Environmental Protection Act 

Hearing re renewable energy approval 

142.1  

Grounds for hearing 

(3) A person may require a hearing under subsection (2) only on the 
grounds that engaging in the renewable energy project in accordance 
with the renewable energy approval will cause, 

(a) serious harm to human health; or 

(b) serious and irreversible harm to plant life, animal life or the 
natural environment. 

… 

Hearing required under s. 142.1 

145.2.1 (1) This section applies to a hearing required under section 
142.1.  

What Tribunal must consider 

(2) The Tribunal shall review the decision of the Director and shall 
consider only whether engaging in the renewable energy project in 
accordance with the renewable energy approval will cause, 

(a) serious harm to human health; or 

(b) serious and irreversible harm to plant life, animal life or the 
natural environment. 

Onus of proof 

(3) The person who required the hearing has the onus of proving that 
engaging in the renewable energy project in accordance with the 
renewable energy approval will cause harm referred to in clause (2) (a) 
or (b).  

Powers of Tribunal 

(4) If the Tribunal determines that engaging in the renewable energy 
project in accordance with the renewable energy approval will cause 
harm referred to in clause (2) (a) or (b), the Tribunal may, 

(a) revoke the decision of the Director; 

(b) by order direct the Director to take such action as the Tribunal 
considers the Director should take in accordance with this Act 
and the regulations; or 

(c) alter the decision of the Director, and, for that purpose, the 
Tribunal may substitute its opinion for that of the Director.  
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Same 

(5) The Tribunal shall confirm the decision of the Director if the Tribunal 
determines that engaging in the renewable energy project in accordance 
with the renewable energy approval will not cause harm described in 
clause (2) (a) or (b). 

Endangered Species Act, 2007 

Preamble 

Biological diversity is among the great treasures of our planet. It has 
ecological, social, economic, cultural and intrinsic value. Biological 
diversity makes many essential contributions to human life, including 
foods, clothing and medicines, and is an important part of sustainable 
social and economic development. 

Unfortunately, throughout the world, species of animals, plants and other 
organisms are being lost forever at an alarming rate. The loss of these 
species is most often due to human activities, especially activities that 
damage the habitats of these species. Global action is required. 

The United Nations Convention on Biological Diversity takes note of the 
precautionary principle, which, as described in the Convention, states 
that, where there is a threat of significant reduction or loss of biological 
diversity, lack of full scientific certainty should not be used as a reason 
for postponing measures to avoid or minimize such a threat. 

In Ontario, our native species are a vital component of our precious 
natural heritage. The people of Ontario wish to do their part in protecting 
species that are at risk, with appropriate regard to social, economic and 
cultural considerations. The present generation of Ontarians should 
protect species at risk for future generations. 

Therefore, Her Majesty, by and with the advice and consent of the 
Legislative Assembly of the Province of Ontario, enacts as follows: 

Introduction 

Purposes 

1. The purposes of this Act are: 

1. To identify species at risk based on the best available scientific 
information, including information obtained from community 
knowledge and aboriginal traditional knowledge. 

2. To protect species that are at risk and their habitats, and to 
promote the recovery of species that are at risk. 

3. To promote stewardship activities to assist in the protection and 
recovery of species that are at risk.  

Definitions 

2. (1) In this Act, 

“habitat” means, 
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(a) with respect to a species of animal, plant or other organism for 
which a regulation made under clause 55 (1) (a) is in force, the 
area prescribed by that regulation as the habitat of the species, 
or 

(b) with respect to any other species of animal, plant or other 
organism, an area on which the species depends, directly or 
indirectly, to carry on its life processes, including life processes 
such as reproduction, rearing, hibernation, migration or feeding, 

and includes places in the area described in clause (a) or (b), whichever 
is applicable, that are used by members of the species as dens, nests, 
hibernacula or other residences; (“habitat”) 

Rules for classification 

5. (1) For the purposes of this Act, COSSARO shall classify species in 

accordance with the following rules: 

… 

3. A species shall be classified as an endangered species if it lives 
in the wild in Ontario but is facing imminent extinction or 
extirpation. 

Protection and Recovery of Species 

Prohibition on killing, etc. 

9. (1) No person shall, 

(a) kill, harm, harass, capture or take a living member of a species 
that is listed on the Species at Risk in Ontario List as an 
extirpated, endangered or threatened species;  

(b) possess, transport, collect, buy, sell, lease, trade or offer to buy, 
sell, lease or trade, 

(i) a living or dead member of a species that is listed on the 
Species at Risk in Ontario List as an extirpated, endangered 
or threatened species, 

(ii) any part of a living or dead member of a species referred to 
in subclause (i),  

(iii) anything derived from a living or dead member of a species 
referred to in subclause (i); or 

(c) sell, lease, trade or offer to sell, lease or trade anything that the 
person represents to be a thing described in subclause (b) (i), (ii) 
or (iii).  

Interpretation 

(6) A reference in this section to a member of a species, 

(a) includes a reference to a member of the species at any stage of 
its development; 

(b) includes a reference to a gamete or asexual propagule of the 
species; and 
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(c) includes a reference to the member of the species, whether or 
not it originated in Ontario.  

Prohibition on damage to habitat, etc. 

10. (1) No person shall damage or destroy the habitat of, 

(a) a species that is listed on the Species at Risk in Ontario List as 
an endangered or threatened species; or 

(b) a species that is listed on the Species at Risk in Ontario List as 
an extirpated species, if the species is prescribed by the 
regulations for the purpose of this clause.  

Specified geographic area 

(2) If the Species at Risk in Ontario List specifies a geographic area that 
a classification of a species applies to, subsection (1) only applies to that 
species in that area.  

Recovery strategies 

11. (1) The Minister shall ensure that a strategy is prepared for the 
recovery of each species that is listed on the Species at Risk in Ontario 
List as an endangered or threatened species.  

Contents 

(2) A strategy prepared for a species under subsection (1) shall include 
the following: 

1. An identification of the habitat needs of the species. 

2. A description of the threats to the survival and recovery of the 
species. 

3. Recommendations to the Minister and other persons on, 

i. objectives for the protection and recovery of the species, 

ii. approaches to achieve the objectives recommended under 
subparagraph i, and 

iii. the area that should be considered in developing a 
regulation under clause 55 (1) (a) that prescribes an area as 
the habitat of the species. 

4. Such other information as is prescribed by the regulations.  

Precautionary principle 

(3) In preparing a strategy under subsection (1), the persons who are 
preparing the strategy shall consider the principle that, where there is a 
threat of significant reduction or loss of biological diversity, lack of full 
scientific certainty should not be used as a reason for postponing 
measures to avoid or minimize such a threat.  

Ecosystem approach 

13. A recovery strategy or management plan may be prepared under 
section 11 or 12 using an ecosystem approach.  



Environmental Review Tribunal Decision: 14-007 
Van Den Bosch v. Director, 
Ministry of the Environment 
 

46 

Ontario Regulation 230/08 

SPECIES AT RISK IN ONTARIO LIST 

Endangered species 

2. The species listed in Columns 3 and 4 of Schedule 2 according to their 
common and scientific names, and belonging to the species grouping 
referred to in Column 2 opposite the listed species, are classified by 
COSSARO as endangered species.  

SCHEDULE 2 

ENDANGERED SPECIES 

Column 1 

Item 

Column 2 

Species Grouping 

Column 3 

Common Name 

Column 4 

Scientific Name 

69. Fishes Redside Dace Clinostomus elongatus 

Ontario Regulation 242/08 

General 

EXEMTIONS REQUIRING NOTICE TO BE GIVEN ON REGISTRY 

Wind facilities 

23.20 (1) This section applies to a person who is engaged in the 
operation of a wind facility within the meaning of Ontario Regulation 
359/09 (Renewable Energy Approvals under Part V.0.1 of the Act) made 
under the Environmental Protection Act.  

(2) Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a 
person who is engaged in the operation of a wind facility and who, in the 
course of the operation of the wind facility, kills, harms or harasses a 
member of a species that is listed on the Species at Risk in Ontario List 
as an endangered or threatened species, or damages or destroys the 
habitat of such a species, if the person satisfies the conditions set out in 
subsection (4).  

(4) The following are the conditions that a person who operates a wind 
facility must satisfy for the purposes of subsection (2): 

1. Before doing anything, in the course of operating the wind 
facility, that is prohibited under clause 9 (1) (a) or subsection 10 
(1) of the Act, the person must, 

i. give the Minister notice of the fact that the person is 
operating a wind facility by submitting a notice of activity 
form, available on the Registry, to the Minister through the 
Registry,  

ii. subject to subsections (5) and (6), prepare in accordance 
with subsection (9) a mitigation plan that meets the 
requirements of subsection (10), and 
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iii. in the case of a person described in subsection (6), ensure 
that the conditions set out in subsection (7) are satisfied. 

2. The person must ensure that the notice of activity form includes, 

i. the location of the wind facility, and 

ii. the name of every species listed on the Species at Risk in 
Ontario List as an endangered or threatened species that will 
likely be affected as a result of the operation of the wind 
facility. 

3. The person must follow the requirements of section 23.3 with 
respect to the completion of the notice of activity form, the 
keeping of records relating to the notice of activity form and the 
updating of the information on the Registry. 

4. While the person is operating the wind facility, the person must, 

i. comply with the requirements of the mitigation plan, 

ii. ensure that reasonable steps are taken to minimize the 
adverse effects of the activity on the species identified in the 
notice of activity form, including the steps described in 
subsection (11), and such other steps as may be described 
in the mitigation plan.  

5. The person must, 

i. retain a copy of the mitigation plan while operating the wind 
facility and for a period of five years after the person ceases 
to operate the wind facility,  

ii. ensure that the plan is updated in accordance with 
subsections (9) and (10) at least once every five years to 
include information obtained while carrying out the 
monitoring requirements described in paragraph 6, and 

iii. provide a copy of the mitigation plan to the Ministry within 14 
days of receiving a request for it. 

6. Subject to subsection (12), the person must monitor, 

i. the effects of the operation of the wind facility on each 
species identified in the notice of activity form and its habitat, 
and  

ii. the effectiveness of the steps taken to minimize adverse 
effects on each species identified in the notice of activity 
form and its habitat, 

7. At the times required under subsections (13) and (14), the 
person must prepare in accordance with subsection (15) a report 
on the effects that the operation of the wind facility has on each 
species identified in the notice of activity form. 

8. The person must, 

i. retain a copy of a report required under paragraph 7 for at 
least five years after it is prepared, and 

ii. provide a copy of the report required under paragraph 7 to 
the Ministry within 14 days of receiving a request for it. 
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9. If the person or an employee or agent of the person observes a 
species identified in the notice of activity form in the course of 
carrying out the activity, the person must ensure that, within 
three months of the observation, the Natural Heritage 
Information Centre Rare Species Reporting Form available on 
the Ministry website is completed, detailing the species and 
number of individual members that were observed, the date and 
location of observation and any other information requested on 
the form. 

(6) A person who proposes to operate a wind facility and who has not 
been issued a renewable energy approval in respect of the wind facility 
under Part V.0.1 of the Environmental Protection Act on or before July 1, 
2013 must prepare a mitigation plan in respect of the wind facility before 
either of the following days: 

1. If the person has not submitted an application for a renewable 
energy approval under Part V.0.1 of the Environmental 
Protection Act on or before July 1, 2013, the day the person 
submits the application. 

2. If the person has submitted an application for a renewable 
energy approval under Part V.0.1 of the Environmental 
Protection Act on or before July 1, 2013, the day the renewable 
energy approval is issued.  

(7) A person who prepares a mitigation plan under subsection (6) shall 
ensure that the following conditions are satisfied: 

1. The person must submit the mitigation plan to the Minister 
promptly after it is prepared. 

2. The Minister must approve the mitigation plan, subject to 
subsection (8). 

3. The person must receive written notice of the approval of the 
Minister.  

(8) The Minister may refuse to approve a mitigation plan submitted under 
subsection (7) if, in his or her opinion, 

(a) the mitigation plan has not been prepared by one or more 
persons with expertise in relation to every species that is the 
subject of the plan, using the best available information; or 

(b) the steps set out in the mitigation plan do not include reasonable 
measures to, 

(i) avoid the killing, harming or harassing of members of the 
species, 

(ii) create or enhance habitat for the species elsewhere in the 
ecoregion in which the wind facility is located,  

(iii) operate the wind facility in a manner that is unlikely to 
damage or destroy the habitat of the species, or 

(iv) otherwise effectively minimize the adverse effects of the 
activity on the species.  
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(9) A mitigation plan must be prepared and updated by one or more 
persons with expertise in relation to every species that is the subject of 
the plan, using the best available information on steps that may help 
minimize or avoid adverse effects on the species, which includes 
consideration of information obtained from the Ministry, aboriginal 
traditional knowledge and community knowledge if it is reasonably 
available.  

(10) A mitigation plan must include the following information: 

1. The name and contact information of the person who operates 
the wind facility. 

2. A description of the location of the wind facility. 

3. A list of the species that are listed on the Species at Risk in 
Ontario List as endangered or threatened species and are likely 
to be adversely affected by the operation of the wind facility. 

4. Details of the steps the person plans to take to minimize the 
adverse effects of the operation of the wind facility on each 
species identified under paragraph 3 and its habitat, including 
the steps described in subsection (11).  

(11) The steps that a person must take to minimize the adverse effects of 
the operation of a wind facility on a species identified in the notice of 
activity form submitted under subparagraph 1 i of subsection (4) and its 
habitat are as follows: 

1. Implementing reasonable measures in the wind facility to avoid 
the killing, harming or harassing of members of the species such 
as, 

i. adjusting the blades of wind turbines,  

ii. adjusting cut-in speed of wind turbines, and 

iii. periodically shutting the turbines down during times of day or 
of the year when the risk of killing, harming or harassing the 
species is highest. 

2. Creating or enhancing habitat for the species elsewhere in the 
ecoregion in which the wind facility is located, if reasonable. 

3. Operating the wind facility in a manner that is unlikely to damage 
or destroy the habitat of the species, including adopting any 
techniques to minimize adverse effects of the operation of the 
wind facility on the species that may be available from the 
Ministry from time to time. 

4. If the person discovers that the steps described in paragraphs 1 
to 3 or in the mitigation plan have not been effective in 
minimizing the adverse effects of an activity described in 
subsection (1) on the species, the person shall, 

i. take such actions as are necessary to increase the 
effectiveness of those steps, or 

ii. take such other reasonable steps as may be necessary to 
minimize the adverse effects of an activity described in 
subsection (1) on the species.  
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(12) The monitoring activities described in paragraph 6 of subsection (4) 
must be carried out by a person with expertise in the species identified in 
the notice of activity form submitted under subparagraph 1 i of 
subsection (4), using the best available information on how to carry out 
the monitoring activities, including information that may be available from 
the Ministry from time to time.  

(13) A report required of a person under paragraph 7 of subsection (4) 
shall be completed, 

(a) annually for the first three years after the person submits a notice 
of activity form under paragraph 1 of subsection (4) and, 
thereafter, every five years; or 

(b) in the case of a person who completes the preparation of a 
mitigation plan within the extended timelines provided for under 
subsection (5), annually for the first six years after the person 
submits a notice of activity form under subparagraph 1 i of 
subsection (4) and, thereafter, every five years.  

(14) A report required under paragraph 7 of subsection (4) shall be in a 
form acceptable to the Ministry and shall be completed by March 31 that 
follows the end of the period in respect of which the report is prepared.  

(15) A report required under paragraph 7 of subsection (4) shall, 

(a) compile information relating to the effects of the operation of the 
wind facility on each species identified in the notice of activity 
form submitted under subparagraph 1 i of subsection (4) and its 
habitat; 

(b) analyze the results of the information compiled under clause (a); 

(c) describe any encounters with the species that occurred while 
carrying out the activity; and 

(d) document the steps taken by the person to minimize adverse 
effects of the wind facility on each species identified in the notice 
of activity form submitted under subparagraph 1 i of subsection 
(4) and its habitat and assess their effectiveness.  

(16) This section does not apply with respect to the Golden Eagle.  

HABITAT 

Redside dace habitat 

29.1 For the purpose of clause (a) of the definition of “habitat” in 
subsection 2 (1) of the Act, the following areas are prescribed as the 
habitat of redside dace: 

1. Within the cities of Hamilton and Toronto, the counties of Bruce, 
Grey, Huron, Simcoe and Wellington, the regional municipalities 
of Durham, Halton, Peel and York, the Townships of St. Joseph, 
Jocelyn and Hilton, and the Village of Hilton Beach, 

i. any part of a stream or other watercourse that is being used 
by a redside dace, 

ii. any part of a stream or other watercourse that was used by a 
redside dace at any time during the previous 20 years and 
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that provides suitable conditions for a redside dace to carry 
out its life processes, 

iii. the area encompassing the meander belt width of an area 
described in subparagraph i or ii, 

iv. the vegetated area or agricultural lands that are within 30 
metres of an area described in subparagraph iii, and 

v. a stream, permanent or intermittent headwater drainage 
feature, groundwater discharge area or wetland that 
augments or maintains the baseflow, coarse sediment 
supply or surface water quality of a part of a stream or other 
watercourse described in subparagraph i or ii, provided the 
part of the stream or watercourse has an average bankfull 
width of 7.5 metres or less. 

2. Within the City of Hamilton, counties of Bruce, Grey, Huron, 
Simcoe and Wellington and the regional municipalities of 
Durham, Halton, Peel and York, 

i. any part of a stream or other watercourse used by a redside 
dace at any time in the past that is located in the same or 
adjacent sub-watershed as the area identified in 
subparagraph 1 i or ii that provides suitable conditions for 
successful stream corridor rehabilitation and for natural 
recolonization of redside dace, 

ii. the area encompassing the meander belt width of an area 
described in subparagraph i, 

iii. the vegetated area or agricultural lands that are within 30 
metres of an area described in subparagraph ii, and 

iv. a stream, permanent or intermittent headwater drainage 
feature, groundwater discharge area or wetland that 
augments or maintains the baseflow, coarse sediment 
supply or surface water quality of a part of a stream or other 
watercourse described in subparagraph i, provided the part 
of the stream or watercourse has an average bankfull width 
of 7.5 metres or less.  

Statutory Powers Procedure Act 

15.(1) Subject to subsections (2) and (3), a tribunal may admit as 
evidence at a hearing, whether or not given or proven under oath or 
affirmation or admissible as evidence in a court, 

(a) any oral testimony; and 

(b) any document or other thing, 

relevant to the subject-matter of the proceeding and may act on such 
evidence, but the tribunal may exclude anything unduly repetitious. 

What is inadmissible in evidence at a hearing 

(2) Nothing is admissible in evidence at a hearing, 

(a) that would be inadmissible in a court by reason of any privilege 
under the law of evidence; or 
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(b) that is inadmissible by the statute under which the proceeding 
arises or any other statute. 


